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N OCTOBER 1946, the widely 

quoted head of the Federal 
Bureau of Investigation wrote: 
“I have been forced to the con- 
clusion, in most cases when juve- 
niles are brought before the 
courts, that we should go a step 
further and fix responsibility for 
adult delinquency.” 

Early in 1947 a New York 
City children’s court judge gave 
this idea a fillip by imprisoning 
the neglectful mother of a delin- 
quent boy in a case made sensa- 
tional by the press. The police 
commissioner joined in the war- 
fare on parents. 

One syndicated columnist re- 
ferred to “this new method of 
stamping out juvenile delinquen- 
cy” and said: “If other judges 
in our juvenile courts will have 
the courage to follow this exam- 
ple, I sincerely believe we will 
see a marked decrease in juvenile 
delinquency.” 

Another columnist called at- 
tention to the large number of 
states where the law provides for 
the punishment of parents who 
contribute to the neglect or delin- 
quency of children and pontifi- 
cated: “The trouble, then, is 
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that the act is not being en- 
forced.” 

An upstate New York judge 
said: “These parents deserve to 
be punished. Certainly juvenile 
crime would decrease sharply if 
parents had to take the blame.” 


At the last annual meeting of 
the National Council of Juvenile 
Court Judges, one speaker de- 
clared that “85 percent of the 
nation’s juvenile delinquency is 
the result of inadequate upbring- 
ing and supervision” and urged 
that “parents be made subject to 
court action in all parts of the 
country.” 

Not all judges or other au- 
thorities have concurred in this 
view. Some of the New York 
City judges, a leading Philadel- 
phia judge, and at least one 
columnist have spoken and writ- 
ten to the contrary. Many social 
workers have looked askance at 
it. The Society for the Preven- 
tion of Crime filed a brief in be- 
half of the imprisoned mother 
and was instrumental in obtain- 
ing her release. But most of the 
pros 2nd cons, it seems to us, 
have been based upon theory, up- 
on pious hopes as to what would 
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or should happen when parents 
are punished, rather than upon 
what actually has happened 
when punishment has been tried. 

Now it happens that we in 
Toledo’s juvenile court have been 
doing the very thing advocated, 
have been punishing parents 
with ever-increasing assiduity, 
for more than 10 years. When 
the controversy waxed we were 
asked by one of our colleagues on 
the New York City children’s 
court bench, who happened to 
know of our experience, if we 
could throw some light on the 
subject. Accordingly, we got out 
our records for the 10-year peri- 
od, 1937 through 1946, an en- 
deavored to make an analytical, 
critical, statistical study of our 
“contributing” cases, and partic- 
ularly to make a pragmatic ex- 
amination of the efficacy of pun- 
ishing parents. So far as we can 
learn this is the first time such a 
study has been attempted. 

It was not the purpose of our 
study nor is it the purpose of 
this paper either to support or 
impugn any view or any school 
of thought. No more is it our 
purpose to offer suggestions as 
to alternative remedies or meth- 
ods of handling delinquent par- 
ents. That is an entirely differ- 
ent story and quite a long one. 

We prefer to state the facts as 
we have found them and let you 
draw your own conclusions—al- 
though, since we have been asked 
so often what we think about it 
all, we may weaken and set forth 
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a few purely 
scripts. 

Our total sampling consists of 
1,027 cases; approximately 500 
of these were against parents. 
Mothers arrested outnumbered 
fathers by a ratio of four to 
three. Seventy-six percent of 
these parents either pleaded or 
were found guilty; 17 percent 
were dismissed or acquitted; 7 
percent of the cases were pend- 
ing. Of the guilty, 83 percent 
were given suspended sentences 
and 17 percent were sentenced to 
prison. Of those given suspend- 
ed sentences, 9 percent were 
later brought in for enforcement 
of sentence, so that about 24 per- 
cent of the total were actually 
punished. Altogether we actual- 
ly have punished 91 parents with 
prison terms totaling over 80 
years. The number of parents 
arrested for contributing has in- 
creased steadily from 7 in 1937 
to 118 in 1946. The annual aver- 
age of 50 was reached in 1942. 
During the first 3 years of our 
10-year study, our juvenile delin- 
quency rate was comparatively 
stationary. With the increase of 
war industry and the beginning 
of the war, it zoomed, reaching a 
peak in 1943. Since then it has 
steadily and consistently de- 
clined. 

The delinquent parents appear 
to fall in five main categories. 
Almost every offender may be 
classified in two or more of these, 
so it seemed to us it would be 
more confusing than instructive 
to cite the figures for each cate- 


inductive post- 
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gory. Here are the main cate- 
gories with their principal sub- 
divisions: 

1. “Runaway Parents”—Par- 
ents who leave their children 
with inadequate or no supervi- 
sion: (a) working mothers 
(chiefly a wartime phenome- 
non); (b) parents who go out 
and drink excessively; (c) par- 
ents who wholly abandon their 
children. 


2. “Vicious Parents”—Parents 
who expose their children to 
vice: (a) in public, e.g., in “nite 
clubs”; (b) in their own homes, 
e.g., a parent having a paramour 
in the presence or with the 
knowledge of the children. 


3. “Aiders and Abettors’— 
Parents who directly encourage 
delinquency in their children: 
(a) who encourage or permit 
them to be truant from school; 
(b) who, in divers ways, defy or 
refuse to co-operate with consti- 
tuted authority (school, police, 
court, agency) ; (c) who harbour 
or conceal children who have run 
away or escaped from institu- 
tions; (d) who instigate or sanc- 
tion engaging in vice, e.g., sex 
delinquency; (e) who condone 
their engaging in crime, e.g., by 
receiving or concealing property 
stolen by them. (We found very 
few parents who actually insti- 
gated stealing; apparently most 
“Fagins” are third persons.) 


4. “Triangular Parents’’—Par- 
ents involved in triangles, i.e., 
who engage in extramarital 
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“love” affairs to the general 
detriment of the children. This 
type of case steadily increased in 
proportion to the total. 


5. “Inadequate Parents’ — 
More important than all others 
combined, and comprising almost 
all delinquent parents, are par- 
ents who have failed to give their 
children adequate moral and eth- 
ical teaching, training, and su- 
pervision, especially of a reli- 
gious nature; who have failed to 
inculcate habits and attitudes of 
obedience and respect to the 
rights of others and for law and 
authority ; who have failed to set 
a sterling example of rectitude; 
who have failed to create a home 
atmosphere permeated with the 
simple virtues such as honesty, 
industry, thrift, affection, etc., 
affording the children a sense of 
security, of truly “belonging” 
and being wanted and needed 
and loved; who have pursued 
their own selfish devices, both 
business and pleasure, with the 
result they have neglected to 
give sufficiently of themselves to 
their children (there is no sub- 
stitute for time spent with one’s 
children!) ; who have failed to 
administer prompt, intelligent, 
objective, and effective disci- 
pline; or who have failed to un- 
derstand and sympathize with 
their children and have been un- 
duly strict and severe. 

Before we attempt to evaluate 
our experience with punishing 
parents perhaps we should re- 
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mind ourselves of a few postu- 
lates: 

a. Because these contributing 
cases center about the relation- 
ship between child and parent, 
they can be handled more intelli- 
gently and constructively not in 
ordinary criminal courts but in 
socialized courts such as family 
and children’s or juvenile courts 
—and especially in the court that 
handles the child’s case. (This 
doctrine appears to be accepted 
everywhere outside New York.) 

b. The juvenile court exists to 
help the child—and consequent- 
ly to help the child’s parents and 
family. 
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c. What most parents of delin- 
quent or neglected children need 
most is help. 

d. Certain types of such par- 
ents do not want help and won’t 
accept it; if they are to receive 
help it must be forced upon 
them. 

e. The family should not be 
broken up unless the child’s wel- 
fare so demands. 

f. It is generally impossible to 
punish the parent without at the 
same time punishing the child or 
the rest of the family. Imprison- 
ment usually means breaking up 
the family. Fining the parent 
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means depriving the child and 
family of so much sustenance. 

Now to try to answer the ques- 
tion so often asked of us: What 
has our experience taught us 
about the efficacy or advisability 
of punishing parents? We sub- 
mit our postscripts tentatively, 
realizing that the inductive proc- 
ess—reasoning from the parti- 
cular to the general—is always 
fraught with hazard. 


1. Punishment as a method of 
curbing or “stamping out” juve- 
nile delinquency.—For the first 
7 years of our study, we pun- 
ished parents more and more, 
and kept having more and more 
juvenile delinquency. Then dur- 
ing the last 3 years, while the 
punishment curve rose still more 
sharply, the delinquency curve 
started down and has continued 
steadily downward. Can there 
be a correlation between the re- 
cent increase in punishment and 
the decline in delinquency? Did 
the delinquency rate finally go 
down because more and more 
parents were being punished? 
It seems significant that in a 
great many other communities 
where parents have not been 
punished or at most punished 
only sporadically, a correspond- 
ing contemporaneous decline in 
delinquency has been experi- 
enced. Consequently it is diffi- 
cult to find any correlation be- 
tween the two phenomena. In 
other words, we find no evidence 
that punishing parents has any 
effect whatsoever upon the curb- 
ing of juvenile delinquency. 
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2. Punishment as a method of 
deterring other contributors.— 
Most of the rather severe sen- 
tences we meted out have made 
the newspaper headlines. Many 
were reported over the radio. 
Despite this wide publicity, the 
number of contributing parents 
has steadily increased, and is 
continuing to rise. Undoubtedly 
much of this is due to increasing 
alertness and aggressiveness on 
the part of public authorities— 
school, police, prosecutor, and 
child welfare and court workers. 
But we certainly find no: evi- 
dence that our practice has de- 
terred other parents from con- 
tributing. 


3. Punishment as a method of 
reform.—Happily we are able to 
point to a number of instances 
where real reform was accom- 
plished. This is due mainly to 
the fact that we have access to 
one or two unusually good insti- 
tutions. The Ohio Reformatory 
for Women is frequently a re- 
formatory in fact as well as in 
name. Half a dozen mothers 
have come back from a year at 
this institution and thanked us 
for sending them there and have 
given other evidences of a new 
attitude toward their parental 
duties. Fathers who have been 
sent to the local workhouse for a 
year have managed pretty large- 
ly to keep clear of the law upon 
their release. Reformation is 
something that can never be 
measured with mathematical 
precision. It is our general im- 
pression that a considerable ma- 
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jority of our prisoners come 
back into society with little or no 
change in their attitude—with- 
out being truly reformed. 


4. Punishment as a method of 
protecting society.—The type of 
offense committed by contribut- 
ing parents is never an immedi- 
ate or direct threat to the gen- 
eral security. These parents are 
hardly a menace to society. 
They are a menace to their own 
children. They do not have to be 
taken out of circulation for the 
protection of other children or 
adults (with negligible excep- 
tions). Therefore it has not 
been necessary to punish these 
parents in order to protect so- 
ciety. : 

5. Punishment as a method of 
avenging society.—This, too, is 
something not susceptible of 
mathematical measurement. But 
we have no doubt that the pun- 
ishment of many of our delin- 
quent parents has served in some 
measure to satisfy the bloodlust, 
the punitive-vindictive appetite 
of self-righteous nondelinquent 
parents, irritated, aggravated 
public authorities, and a sub- 
stantial portion of the general 
public. 


6. Punishment as a method of 
control.—Punishment as a meth- 
od of control of that great bulk 
of delinquent parents whose con- 
tributing consists mainly of acts 
of omission—failure to teach, 
train and supervise the child 
from the cradle on up—is so im- 
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practicable as to be worthless, 
and it appears quite useless to 
attempt it. 


7. Prosecution and threatened 
punishment as a method of 
achieving a desired result.— 
Prosecution and the threat of 
punishment (suspended sentence 
and probation but not actual 
punishment) as a method of 
achieving a definite desired re- 
sult is largely successful. This 
seems to be the only language 
some of the unreceptive, nonco- 
operative parents understand. 
Ninety-one per cent of those giv- 
en suspended sentences and re- 
leased on condition they do or 
refrain from doing certain 
things, in other words “do right 
by their children,’’ mended their 
ways, and enabled and often 
helped the court to accomplish 
its purpose with the children. 

In fine, we might say our 
study seems to show that to pun- 
ish parents who contribute to the 
delinquency or neglect of their 
children accomplishes very few, 
if any, of the things claimed for 
it except revenge; that in some 
cases where the parent is refrac- 
tory and resists the casework ap- 
proach, a certain amount of ac- 
tual punishment may bring 
about co-operation; that in se- 
lected cases, where other meth- 
ods have failed, prosecution and 
the threat of punishment, with- 
out actual punishment, are rath- 
er effective. 


But punishing parents is no 
panacea. 
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Condensed from 


Journal of the Missouri Bar, December, 1947 


O START this provocative pres- 
entation in an atmosphere of 
mutual respect and cordial good 
feeling, instead of a United Na- 
tions fog of snapping, snarling, 
biting, kicking and I-dare-you- 
to-try-to-toss-me-one-I-can’t ve- 
to, I ask the purely rhetorical 
question: “Is any disease proc- 
ess eating on the vitals of the 
legal profession hereabouts?” 
Anticipating your objection, I 
admit in advance that the ques- 
tion is incompetent, immaterial 
and irrelevant; that it does not 
tend to prove or disprove any 
fact at issue; but after all, who 
cares a hoot whether it does or 
not? And so, as I repeat the 
question, the answer comes from 
the lowest sub-subcellar of Fort 
Knox to the topmost tip of the 
tallest peak of the snow-clad 
Rockies, from the snooty walls of 
highbrow Harvard to the saw- 
dust floor and soot-grimed win- 
dows of Duffy’s Tavern. In rolls 
the thunderous voice of Suffer- 
ing Experience. Translated in-- 
to the lingo of the bourgeoisie 
that voice screams out, “Any- 
thing the matter? Yea, brother! 
And how!!” 
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Jawbones and Sawbones 
By DR. R. EMMET KANE of St. Louis, Mo. 















No inebriate gets a thrill out 
of having a doctor tell him John 
Barleycorn has foreclosed a 
mortgage on his lungs, lights 
and liver. No senile, bald-head- 
ed, toothless old wolf with pa- 
ralysis agitans likes to be told 
that he now has no more sex ap- 
peal than a thyrodectomized cat- 
erpillar with dandruff. If, how- 
ever, I am to perform the duty 
your president assigned to me I 
will have to tell the truth. This 
statement may sound silly and 
stupid to you in view of the fact 
that the moral code of the doctor 
and the lawyer are so far apart; 
about as far apart, in fact, as 
Senator Taft and John L. Lewis. 
You lawyers only make the other 
fellow swear to tell the truth, the 
the whole truth and nothing but 
the truth. If, however, the occa- 
sion ever demanded a limitation 
like that on a lawyer pleading a 
case, he’d get an injunction 
against Moses restraining him 
from applying the provisions of 
the 7th and 8th Commandments 
to a member of the legal profes- 
sion. 

In all fairness, I want to tell 
all you hungry lawyers who con- 
template suits against me for 
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slander, libel, defamation of 
character or for giving your pet 
skeletons pneumonia by drag- 
ging them out of their dark clos- 
ets into the cool fresh air of 
early autumn, that you haven’t 
aChinaman’schance. Acting on 
advice of counsel, every page, 
every sentence and every word 
in this paper is hereby an- 
nounced to be entrenched, be- 
fore, behind, above and below, 
between those masterpieces of 
Court House ultra-conservative 
sloppy thinking and speaking 
“and/or”, “if/but”, and if any 
statement made herein remotely 
resembles truth or fact the re- 
semblance is now declared to be 
purely coincidental and wholly 
unintentional. 

In addition I think it is only 
fair to let you know that before 
I came down here I put all my 
property, real, personal and/or 
mixed, in my wife’s name. I 
added a couple of codicils to my 
will, and I doubled my life and 
accident insurance; I know a 
hazard when I see one, and, to a 
doctor, a lawyer is always a 
hazard. 

It cannot be news to you when 
I say that lawyers have caused 
every doctor in the world to 
sneak up on his morning mail 
with the same glad sang-froid 
and “Hip Hip Hooray, boys!” as 
a colored man putting out the 
lights in a haunted house at mid- 
night during a thunderstorm on 
Friday the 18th. 

If he sees the stamp of the in- 
ternal revenue department on an 
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envelope it doesn’t bother him a 
bit. He knows the letter is just 
a nice polite invitation from one 
of Jim Finnegan’s social secre- 
taries requesting him to come 
down, split a bottle or two, and 
explain a few minor mistakes in 
his arithmetic, or perhaps to ac- 
cept a rebate for having over- 
paid his taxes. 

But God pity him when a doc- 
tor sees an envelope with a 
lawyer’s name inthecorner. Up 
goes his blood pressure and down 
goes hisdauber. He never opens 
a lawyer’s letter right away. He 
braces himself with a big shot of 
Five Star Hennessy, takes a 
grown-up person’s dose of aro- 
matic spirits of ammonia, puts 
an ice bag on his head, gets down 
on his knees and prays fearfully 
and fervently, and then, and then 
only, with sweaty fingers which 
terminate trembling hands, he 
tears off one corner of the enve- 
lope and takes a peek. If nothing 
jumps out, he takes the ice bag 
from his head, stops muttering, 
calls to his office nurse and asks 
her to read the letter to him 
while he chews off his finger- 
nails. 

If it is a questionnaire from 
some personal damage suit law- 
yer that requires four pages of 
foolscap for an answer, he mere- 
ly curses the lawyer and throws 
the pesky thing into the waste- 
paper basket. 

If it is a notice of a divorce 
suit, he fires his auburn haired 
office nurse, sends the little wom- 
an at home something between a 
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mink coat and a box of candy, 
and tells the lawyer to go to hell. 


If it is an announcement that 
the sponge, scissors or forceps 
which he could not find, after 
closing Mrs. Mefoofsky’s abdo- 
men a year ago last Michaelmas 
day, showed up last week in the 
Mefoofsky toilet bowl, and that 
counsel retained by Mrs. Mefoof- 
sky’s lord and master has posted 
a bet of $50,000 in the office of 
the circuit clerk that he can’t ex- 
plain the phenomenon to a jury 
of his peers without a lot of per- 
jury and successful jury fixing, 
he goes out of town for a rendez- 
vous with the demon rum and 
remains unconsciously polluted 
for about six weeks. 


If the letter contains the non- 
rubberized personal cheque of 
some lawyer for professional 
services rendered said lawyer by 
the doctor a couple of years back, 
he drops dead, and the coroner’s 
jury find that he died of coro- 
nary thrombosis superinduced by 
great shock. 


The earliest and only authentic 
history of the human race is the 
Book of Genesis. It tells us that 
Adam and Eve were allowed to 
take up housekeeping—rent free 
—in the Garden of Eden, and 
that it was a beautiful spot. 
Everything was lovely, and they 
were happy and perfectly con- 
tended. In their presence, dino- 
saurs and tigers and wildcats 
were as gentle as cocker span- 
iels and wood doves; and they, 
and you, and I, and all of us 
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would still be there, playing like 
innocent young lambkins, rollick- 
ing upon the greensward, drink- 
ing cool dew from the velvety 
lips of morning glories and fill- 
ing the air with the gladness of 
our songs, had not the infamous 
thing known today as Law in- 
truded itself into the picture. 
The very first words out of the 
mouth of Law were “Thou shalt 
not.” Those words gave birth 
to crime, to injunctions, to jails, 
to trouble, to sorrow, disgrace, 
and to all the pests that have 
plagued the whole human race 
from that instant. As soon as 
the raucous voice of Law yelled 
“You can’t!” into the startled 
and innocent ears of our earliest 
forebears of record, the first 
lawyer of record wriggled out of 
the grass and hissed a hunk of 
bad advice into the ear of Mother 
Eve. Being an unsuspecting fe- 
male she took it; and not one of 
you dares to deny that there has 
been hell to pay ever since. 


Now, in place of Paradise and 
happiness, we have stumbling, 
misguided humanity; law and 
the lawyer. It wasn’t long be- 
fore a murder trial was entered 
into the record. Its title, Com- 
monwealth of the Universe vs. 
Killer Cain, Slums of Eden, Vol. 
I, le. 1; and so we witness the 
birth of legal pest No. 2. 

From that day until now, if a 
man murders eight or ten neigh- 
bors, relatives or friends, or if 
a hungry boy steals a chicken, 
before the court sets him free, 
sends him to the chair or to the 
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bastile, the judges and lawyers 
go into a huddle over a lot of 
record books that smell more 
mouldy than a batch of spoilt 
penicillin. They want to find out 
what the learned judges ruled in 
the celebrated cases that got 
Bluebeard, John, John the 
Piper’s Son, and Jack the Giant 
Killer all their front page pub- 
licity in the early editions of the 
Police Gazette. 

In other words, rather than 
disturb the slumbering preada- 
mantine sawdust that so often 
fills the modern judicial crani- 
um, his Honor Judge Lazy Bones 
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finds out what some legal lumi- 
nary did away back in the days 
when a gentleman wore a leop- 
ard’s skin for a dress suit, and 
wives were wooed with clubs and 
got their beauty beatings before 
instead of after marriage. When 
his Honor learns the ruling of 
some judge a couple of centuries 
before the flood, as shown in the 
records found in the library of 
the Ark, he announces his deci- 
sion, to-wit; following the opin- 
ion of the learned judge in the 
celebrated case of Jason versus 
Minotaur, I yackety, yackety, 
yackety, yackety. 
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Has the medical profession a 
remedy for this evil? It most 
certainly has: whenever a mem- 
ber of bench or bar seeks the 
services of a physician, require 
of the doctor, by law, that he 
shall follow the custom of the 
lawyer. Make him dig back into 
the musty tomes of the medical 
profession to find out how Hip- 
pocrates or Aesculapius or Galen 
would have handled his case. 
Get out the red hot irons of 
Ambroise Paré and saw his leg 
off in the method de luxe used by 
the good doctor before anaes- 
thesia and asepsis were discov- 
ered. 


Sticking out like a carbuncle 
under a starched collar is the 
stuffed shirt aloofness and 
snooty superiority of the bench. 
Let me illustrate. A boy is born; 
relatives and friendly neighbors, 
expectant joy lighting up their 
faces, tiptoe up to the crib and 
take a look. Their smiles dis- 
appear instanter, to be replaced 
by that expression of repulsion 
which a sick kid uses when he 
gazes into the calm, cool, placid 
depths of a dose of castor oil. 
No one but little itchy koo’s 
mother thinks he looks very 
bright. In due course of time he 
grows up and, with the help of 
the atmosphere which radiates 
from the smart boy who sits be- 
side him during examination, he 
gets through school. He is smart 
enough to know that work is gen- 
erally fatiguing and gets your 
hands dirty, so he studies law. 
With a variegated assortment of 
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good citizens and the bums of 
his neighborhood, he joins his 
ward organization, and, for serv- 
ices rendered at the polls during 
a couple of elections, he is elected 
to the bench. Presto chango! 
He ceases to be an ordinary 
earthworm, and gets plopped 
down into a big, soft, leather- 
cushioned mahogany easy chair 
which fits him like a pair of 
Tony Galento’s pants. In front 
of him is a huge desk much too 
wide for use or comfort, and 
more often than not the whole 
mess is set down in a high-ceil- 
inged, unusually dirty, tramp- 
infested room. The occupant of 
the large chair ceases to be 
“Hank” or “stinky” and becomes 
“your Honor.” Even though it 
may strain all his mental re- 
sources to remember the se- 
quence of the days of the week, 
he assumes an air of owlish wis- 
dom which throws the Einstein 
theory of relativity for about a 
twenty yard loss. A shell of 
dignity grows about the person 
of this ordinary guy until his 
own grandmother stands in line 
and asks for an introduction to 
him. 

Is there any remedy for the 
self-importance and stuffed shirt 
dignity of the bench? I think 
there is. The best remedy is the 
great American sense of humor 
which laughs at brass while it 
honors gold. 

High on the list of legal dis- 
eases that need a mixture of 
croton oil and epsom salts, assist- 
ed by a high enema given in the 
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knee-chest position, is the peti- 
tion in a personal injury damage 
suit. I illustrate. A brat, who 
weighs 180 pounds and has been 
all-district school fullback for 
two years, aggravates the little 
blonde schoolteacher who has 
been struggling with his com- 
bination of ignorance and impu- 
dence, until she is on the verge of 
hysterics. She orders him from 
the room and, to speed him 
through the doorway, she mo- 
mentarily parks her tiny 34 
wedgie in the seat of his pants. 
The kicked-out brat summons 
his mother from Mulrooney’s 
Tavern where she has been 
spending the afternoon. She in 
turn phones his old man at 
Tamale Joe’s combination hand- 
book shop and pool room, and 
both then call Mr. Schulz, the 
senior partner of Schulz, Schulz, 
Schulz & Schulz, attorneys at 
law. 


The allegedly injured brat, on 
advise of counsel, is taken to a 
doctor. The doctor finds noth- 
ing wrong with him but, before 
the brat and his folks leave his 
office, is sorely attempted to rec- 
tify that deficiency himself. 

About six months later the 
doctor is called into court, and 
this is the way the lawyer de- 
scribes the consequences of the 
kick in the pants: “Plaintiff 
further states that as a direct 
and proximate result of the pre- 
meditated, brutal, malicious, ma- 
levolent and savage attack upon 
the tenderest portion of his ten- 
der young body by the barbarous 
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defendant, a mature woman of 
abnormal strength and sadistic 
impulse, plaintiff suffered the 
following serious and permanent 
injuries, to-wit: 

“Plaintiff’s stern, rump, butt, 
rear end, backside, fanny, poste- 
rior and el Fideldo was kicked, 
hit, thumped, struck, thrashed, 
bumped and busted, and all the 
muscles, nerves, tendons, liga- 
ments, leaders, arteries, veins, 
arterioles, capillaries, lymphat- 
ics, fat, fascia and epithelial cells 
thereof were cut, bruised, con- 
tused, sprained, torn, lashed, 
gashed, mashed, lacerated, mac- 
erated, and decimated, and more 
particularly, but not in limita- 
tion of the foregoing, plaintiff 
suffered multiple, though invisi- 
ble and non-demonstrable, cuts, 
bruises, lacerations, tears, man- 
glings and abrasions of his 
gluteus maximus, his pons asi- 
norum and his os innominatum; 
that plaintiff’s sacroiliac syn- 
chondrosis or ambulance chaser’s 
meal ticket was yanked, pulled, 
jerked, twisted, subluxed, dis- 
located and put in a general hell 
of a fix; that plaintiff’s coccyx or 
tailbone, which received the 
major portion of the brutal as- 
sault from and upon the rear, 
was cracked, broken, fractured, 
busted and frustrated; that 
plaintiff suffered greatly from 
pain, shock, shame, embarrass- 
ment and confusion because his 
seater had lost its pristine mar- 
ble-like complexion and was dis- 
figured and stained by a bruise, 
contusion, hemorrhage, hema- 
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toma and the _ subcutaneous 
ecchymotic transudation of ery- 
throcytes, leukocytes, lympho- 
cytes, thromboblasts, blood plate- 
lets, hemoglobin and monocytes 
into the areolar and lipomatous 
tissues circumambient to the 
aforesaid coccyx. 

“That as a result of said as- 
sault and the injuries received 
therefrom, plaintiff has been 
occasioned to expend the large 
sum of three dollars for doctor’s 
bills and for this and all the out- 
rages, pains, shames and em- 
barrassments listed in this peti- 
tion, plaintiff prays damages in 
the sum of $10,000 and costs in 
this behalf expended.” 

I have had a speaking ac- 
quaintance with a great many 
lawyers. I have had some for 
patients and quite a few for dear 
friends. I will miss them all; 
but as they pass me by without 
a word, without a smile of recog- 
nition, without even a sneer to 
let me know they are conscious 
of my existence, I will hold no 
malice in my heart. When I 
have gone the way of all flesh 
and thoughtless picnic parties 
scatter bottle-tops and water- 
melon rinds and _half-eaten 
spareribs on my neglected and 
unmarked grave, I hope they will 
remember me, not for my sins, 
not for my weaknesses, not for 
my report on their diseases as a 
doctor sees them, but by this 
touching poem in which, with 
the pen of charity guided by the 
eye of truth I set forth my real 
opinion of— 
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THE BENCH AND BAR 


If you’ve got a son or daughter 

Who ain’t livin’ like they orter, 

If the neighbors and the preach- 
er, 

The policemen and the teacher, 

Are convinced that they are 
headed straight for hell; 

If their instincts are possessive 

And their ego is excessive, 

If they’re short on brains but 
very long on jaw, 

Don’t sit up all night and worry, 

Make your mind up in a hurry, 

Chuck ’em off to school and 
make ’em study law. 

Have ’em learn the art of stal!- 


ing, 

How to how! like Virtue bawling, 

And to make their betters think 
that they are tops; 

How to wheedle 
stealthy 

From a clientele that’s wealthy, 

And to be elected judge in case 
they’re flops. 

To become a politician 

Must, of course, ke their ambi- 
tion, 

Help ’em buy up all the ghosts 
they can afford. 

It’s a lawyer’s bounden duty, 

Be he moron, shyster, cootie, 

When the gravy train is moving, 
be aboard. 

He, of course, must hold his 
licker, 

Be a Latin spouting slicker, 

Fill the human race with whole- 
some fear and awe; 

For the life of Riley waits him 

Till the Devil ups and dates him 

When he’s finished with his prac- 
tice of the Law. 
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HANSEL AND GRETEL 


BY A. LAURENCE POLAK 


Solicitor, London, England 


Reprinted from Law Notes (England), May, 1948 


ansel and Gretel (Infants) v. 
Pumpernickel. Judgment of 
Mr. Justice Humperdinck: — 
“This is an action by two infant 
Plaintiffs, suing by their next 
friend, Mr. Holzhacker, against 
Mrs. Bertha Pumpernickel, de- 
scribed as a witch, for damages 
for negligence. The statement 
of claim sets forth that the Plain- 
tiffs, being invitees upon the 
premises occupied by the Defend- 
ant, were injured by a concealed 
danger thereon of the nature of 
a trap, of which the Defendant 
knew or ought to have known. 

“The Defendant counterclaims 
for damages against the Plain- 
tiffs for trespass upon the said 
premises and damage thereto 
and to the Defendant’s fixtures 
and fittings thereon. 

“The evidence discloses that 
the Defendant is the occupier of 
a dwellinghouse situate within a 
wood at some little distance from 
the village where the Plaintiffs 
reside. The Defendant having 
(as she explained) experienced 
some difficulty in obtaining a li- 
cence from the local authority 
for the erection of a house by a 
building contractor in the ordi- 
nary way, successfully under- 
took the construction of the 
house with her own hands. Ex- 


ercising more ingenuity than 
foresight she decided, when 
faced with the current shortage 
of bricks and timber, to make 
use of substitute materials for 
the construction of what is 
known as a ‘prefabricated’ 
house, which she then transport- 
ed to and placed upon the site 
she had chosen. Although, as 
she has told me, this site is well 
sheltered from the elements, one 
is tempted to remark that the 
dwelling can scarcely be one cal- 
culated to stand up to the inclem- 
ent climate of these islands. The 
testimony of the eminent sur- 
veyors who have examined the 
structure shows that the walls 
are composed of ginger-bread, 
the overhanging roof of choco- 
late and the joists and window- 
frames of barley-sugar. 

“T am not called upon to specu- 
late as to how, in these days of 
food-rationing, the Defendant 
succeeded in accumulating suffi- 
cient materials of this nature for 
the construction of even a small 
prefabricated house, of however 
flimsy and ephemeral a type. 
Nor has she made it clear, even 
if I accept her evidence that she 
has invented a secret process for 
the manufacture of the materials 
in question without recourse to 
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rationed foodstuffs, whether she 
applied for and obtained the ap- 
propriate license from the Min- 
istry concerned. However, it is 
established on the evidence that 
the house is standing and that it 
is composed of the materials to 
which I have previously re- 
ferred. 

“Now, the Plaintiffs are in- 
fants of tender years; the boy 
Hansel is eight and the girl 
Gretel is seven years of age. 
From the time they learned to 
walk the wood has been their 
playground, and they have been 
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in the habit of spending entire 
days wandering alone in its vi- 
cinity. From all I have heard 
their parents’ conduct has been 
neglectful in the extreme, and I 
have deemed it my duty to bring 
the case to the attention of the 
appropriate authority for action 
under sects. 61 and 62 of the 
Children and Young Persons 
Act, 1933, since it is clear that 
these young people are in need of 
care and protection thereunder. 
This, however, is a matter which 
is not relevant to the questions 
at issue in this action. 
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“On one of their recent excur- 
sions into the wood the infant 
Plaintiffs observed the house of 
the Defendant, a structure of a 
type and nature which were new 
to them. Impelled by the play- 
ful curiosity of the young, they 
entered the garden-gate and ap- 
proached the house itself. Nat- 
urally inquisitive, and hungry 
after their long tramp, they 
were at once attracted as much 
by the strangeness as by the edi- 
ble nature of the structure they 
saw before them. It is regretta- 
ble that no considerations either 
of ethics or of caution (the incul- 
cation of which appears to have 
been sadly lacking in their educa- 
tion) seem to have deterred them 
from inflicting serious depreda- 
tions upon the external parts of 
the premises. The Schedule of 
Dilapidations which has been put 
in evidence shows that consider- 
able portions of the roof, walls 
and window-frames were broken 
off and, I fear, consumed within 
a short space of time, and the 
photographs which have been 
laid before me leave no doubt of 
the very extensive nature of the 
damage. 

“Driven on by that same nat- 
ural inquisitiveness to which I 
have alluded, the Plaintiffs then 
pushed open the door, which was 
ajar, and proceeded to explore 
the interior of the premises. 
Finding nobody within, they 
rummaged among the many 
strange objects which the living- 
room contained. Here it was not 
long before the trouble cecurred 
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which has given rise to the Plain- 
tiffs’ action. 

“On one side of the living- 
room was a large oven, and in 
the far corner stood a large 
structure of wire-netting in the 
form of an enclosure or cage. 
Meddling, as children will, with 
these objects, the Plaintiff Gretel 
burned her hands severely on 
the handle of the oven-door 
(which she seems to have mis- 
taken for a new variety of radio- 
set) while the Plaintiff Hansel 
succeeded in shutting himself 
into the wire-cage, the door of 
which opened on a spring and 
which the combined efforts of the 
girl and himself failed to re-open 
once he was inside. 

“Tt was not until considerably 
after midnight that the Defend- 
ant returned home and discov- 
ered the intruders who, after a 
severe scolding, were restored to 
their parents the next day. I dis- 
count the fantastic story told by 
both Plaintiffs in the witness- 
box, that the Defendant not only 
threatened but made all appro- 
priate preparations to cook and 
eat them for her next day’s meal; 
such fancies are common enough 
among children of immature de- 
velopment and exhibit a dis- 
regard for veracity which is 
regrettably in line with the 
Plaintiffs’ deficiencies in moral 
education. 

“T have now to deal with the 
legal issues raised by the claim 
anfl counterclaim. There is no 
question that the acts of the 
Plaintiffs were those of trespass- 
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ers on the Defendant’s premises; 
if the matter ended there the 
Plaintiffs’ claim would be bound 
to fail, since it is established law 
that the occupier of premises 
owes no duty to a trespasser ex- 
cept the negative duty not to set 
a deliberate trap. (Hillen and 
Pettigrew v. I.C.I. (Alkali), 
Ltd.) But it is well known 
that, where the persons com- 
mitting the acts of trespass 
are children of tender years, oth- 
er considerations may arise. 
There is a line of cases to which 
Counsel has referred me, the 
dicta in which show that, al- 
though there is no difference be- 
tween the duty of an occupier 
towards trespassing children and 
trespassing adults, yet, if the oc- 
cupier of premises has brought 
on to and maintains on his prem- 
ises dangerous objects which by 
their nature constitute an allure- 
ment to children of the natu- 
rally inquisitive temperament to 
which I have referred, and if the 
occupier has in the past per- 
mitted or tacitly acquiesced in 
the entry of such children upon 
his premises, he may be liable 
for injury arising from a child’s 
natural propensity to intermed- 
dle with such dangerous objects; 
and in such case the child, though 
actually committing acts of tres- 
pass, may be regarded in a posi- 
tion analogous to that of a li- 
censee (or even, in some cases, 
an invitee) upon the premises. 
(Lynch v. Nurdin; Addie v. 
Dumbreck.) And it follows that, 
in such cases, the occupier is re- 
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garded by the law as under a 
duty to warn the child, as such 
licensee, of dangers which are 
more or less concealed, which he 
(the occupier) knew to exist up- 
on the premises, or of which (in 
the case of an invitee) he ought 
to have known. In every such 
case it is material to consider 
whether the place is one which 
children do or are likely to fre- 
quent (Angus v. Findlay); the 
purpose for which they frequent 
it; the age of, and means of con- 
trol over, such children; and the 
extent to which the dangerous 
object is calculated to attract 
children to meddle withit. (Har- 
rold v. Watney.) 


“Applying to the facts before 
me the principles laid down in 
the decided cases I find, in the 
first place, that the presence, in 
the midst of a wood through 
which the public have rights of 
way, of an unguarded dwelling, 
the structure of which is com- 
posed of sweetmeats, constitutes 
an allurement to children of ten- 
der years and is extremely likely 
to attract them to meddle with 
and (as occurred in this case) to 
do serious damage to the struc- 
ture. If the Plaintiffs’ activities 
had been limited to the exterior 
of the premises and if, for ex- 
ample, their gastronomic inclina- 
tions had led them to break off 
so large a portion of the walls as 
to lead to the collapse of the 
chocolate roof over their heads, 
with resultant injuries, I think 
the Defendant would have been 
liable under the principles to 
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which I have referred. But the 
Plaintiffs went further; they ac- 
tually entered the house, and I 
cannot think that in doing so 
they were actuated so much by 
the attractions of a naturally 
alluring object as by a propen- 
sity for mischief. In other 
words, assuming that the De- 
fendant ought to have contem- 
plated that assaults would natu- 
rally be made from time to time 
by children upon the external 
parts of her dwelling (assaults 
which the evidence shows she 
had been at pains to repel in the 
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past), it cannot be said that it 
ought to have been within her 
contemplation that these infant 
Plaintiffs would go so far as to 
trespass upon the interior and to 
injure themselves by meddling 
with such objects as the oven and 
the wire cage in question. These 
do not, in my view, come into the 
category of things dangerous in 
themselves; the Defendant had 
a perfectly good right to have 
them where they were. The 
Plaintiffs were trespassers and 
knew that they had no right to 
be in the house. For these rea- 
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Never will we be so old as to lose the craftsmanship 
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fine art. 
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sons it is unnecessary for me to 
deal with the elaborate argument 
of the Defendant’s Counsel to 
the effect that, even if their ten- 
der years entitled these Plaintiffs 
to be regarded as licensees upon 
the premises, the misfeasance 
they had committed in the form 
of their depredations to the 
structure of the house had ren- 
dered them trespassers ab initio. 
(The Six Carpenters’ Case.) 


“The Plaintiifs’ claim must 
therefore be dismissed with 
costs. 


“Turning to the Defendant’s 
counterclaim, it is clear that she 
is entitled to claim both general 
damage for the trespass itself 
and also special damage in re- 
spect of the injuries to the prop- 
erty. The latter class of damage 
falls to be estimated upon the 
basis of compensation for the de- 
terioration in value caused by 
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the wrongful acts of the Plain- 
tiffs herein and for all the nat- 
ural and necessary expenses in- 
curred by reason of such acts. 
(Liesbosch v. Edison.) I accept 
the evidence offered on the De- 
fendant’s behalf in regard to the 
cost of making good the dilapida- 
tions to the premises, and assess 
the special damage at 150/.; in 
addition the Plaintiffs must pay 
a nominal sum of 5l. in respect 
of general damage for the tres- 
jass. They must also pay the 
costs of the action. 


“It does not fall within my 
province to deal with the Defend- 
ant’s claim for a further supply 
of personal points under the 
Food (Rationing) Orders. She 
must make her application there- 
for to the local Food Office and 
substantiate her case in the ordi- 
nary way.” 


Confusion Confounded 


“At best, the operation of the rule which the Court 
today enunciates for the first time may be expected to 
confound confusion in a field already replete with com- 


plexities.” 


—Vinson, Ch. J., in Trupiano v. U. S., 
92 Led Adv. Ops. 1198, at page 1208. 


Aural Aggression 


“Modern devices for amplifying the range and volume 
of the voice, or its recording, afford easy, too easy, op- 


portunities for aural aggression. 


If uncontrolled, the 


result is intrusion into cherished privacy.” 
—Frankfurter, J., in Saia v. New York, 


92 Led Adv. Ops. 1087, at page 1091. 





@wieetfT ’'’ = 





dv 








Ts Lex Talionis is writ large 
across the Covenant Code of 
the Bible. One finds it set forth 
with stringent clarity in Exodus 
XXI, 23-25: “Thou shalt give 
life for life, eye for eye, tooth 
for tooth, hand for hand, foot 
for foot, burning for burning, 
wound for wound, stripe for 
stripe.” 

The source of this law of.com- 
parative retaliation is older, far, 
than the Bible—going to the 
very beginnings of civilization in 
the Near East. Perhaps this 
rough and ready concept of jus- 
tice is inherent in mankind; for 
it was well settled law in Sumer 
four millennia before Christ. 


Two thousand years later, 
Hammurabi, the famed and pow- 
erful king of Babylonia, enacted 
the celebrated code which was 
predicated upon the Lex Talion- 
is. As variations upon an al- 
ready ancient theme, Ham- 
murabi plucked upon the desti- 
nies of patricians, plebeians, and 
slaves. 

When Hammurabi attained 
power, the “Kingdom of the 
Two Rivers” (the Tigris and 
Euphrates) was rich beyond 
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dreams; dotted with herds of 
cattle and granaries, and criss- 
crossed with elaborate systems 
of dikes and canals. The capital, 
Babylon, meant “Gate of the 
Gods.” The temples and palaces 
of this fabulous city rose to a 
height of 650 feet, constructed of 
glazed brick; the Tower of Babel 
and Hanging Gardens are re- 
nowned to the present day. 

A wealth of knowledge of the 
life and laws of Babylonia exists, 
for the scribes of this ancient 
civilization were many. They 
wrote in cuneiform upon tablets 
of damp clay which were baked 
into strange but durable manu- 
scripts of brick, about the size 
of a sashweight, and preserved 
in cylinders. There are about 
30,000 of these extant; a legacy, 
undecipherable until modern 
times, from those whom Yahweh 
confounded with a multiplicity 
of tongues. 

Though our impression of 
Babylonia may be one of astrol- 
ogy and sin, flashy houris and 
opulent decadence, its civiliza- 
tion was essentially a commer- 
cial one. The country stretched 
from the Persian Gulf to the 
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Mediterranean—a vast territory 
and one of the best governed and 
regulated of all empires. Com- 
merce was carried on with India 
to the east, and with Egypt and 
the Southern Mediterranean lit- 
toral to the west through a 
flourishing caravan trade. 


The Code of Hammurabi was 
unearthed in 1902 in Persia, 
where it had been carried as a 
trophy of war. It is beautifully 
engraved upon a black diorite 
cylinder standing eight feet tall, 
two in diameter, and containing 
forty-four columns of inscrip- 
tion. It terms itself “‘the law of 


“T just stopped in to tell you I’m not feeling well and won't 
be in to work today!” 
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the land’”—and except for a 
prologue and epilogue of typical 
oriental hyperbole and sonorous 
admonitions (for there is no es- 
cape from obiter dicta) it is com- 
pletely secular in subject. All 
provisions are succinctly couched 
in terms of the conditional im- 
perative, starting: “If”. 

The Code comprises 285 laws, 
logically arranged under head- 
ings of Personal Property, Real 
Estate, Trade and Business, La- 
bor, Family and Injuries. 

Hammurabi provided for ela- 
borate judicial procedures which 
were instituted by the filing of 
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written pleadings. Thereafter, 
parties and witnesses were sub- 
peenaed and required to enter 
bond for their appearance; at 
the time of trial, all were placed 
on oath. Bribery and tamper- 
ing with witnesses were not un- 
known, even then. The penalty 
for perjury under the Code was 
exactly that of the jeopardy of 
the defendant—whether the pen- 
alty was death, or one shekel, 
worth about five dollars. A court 
of appeals sat at the capital and 
litigants might further appeal to 
Hammurabi himself. As a 
benevolent autocrat, he was 
readily accessible during his 
reign of 43 years (2123-2081 
B. C.). 

The Code sought to reduce the 
possibilities of dispute, to limit 
conflicts of wills and to uphold 
“The King’s Peace.” Though 
the Semitic people of Babylon 
were warlike and disputatious, 
litigation was not encouraged. 
The very first law, with magnifi- 
cent simplicity, reads: “If a 
man bring an accusation against 
another man and charge him 
with a (capital) offense, but 
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cannot prove it, the accuser shall 
be put to death.” 

Since the commercial life of 
Babylonia rested almost entirely 
upon written contract, sealed by 
the parties and their witnesses, 
these were examined first by the 
judges. It was common for mer- 
chants to entrust goods to cara- 
vans that traveled far beyond 
the limits of the empire. The 
Code required an inventory and 
a receipt, for otherwise no claim 
could be entered against the 
selling agent. Upon his return, 
the agent was liable for at least 
double the value of the goods, 
but was not liable for robbery or 
other mishap. Profits were di- 
vided by contract, usually equal- 
ly. Thus the law of agency. 

Marriage, too, rested entirely 
upon written contract, for other- 
wise the relationship was mere- 
tricious. Dowry and marriage 
settlements were common. The 
typical marriage contract pro- 
vided a penalty for repudiation 
by the wife—usually death, with 
the method specified. Divorce 
was available to husbands, but 
alimony and support for the 
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children were a requisite. Chil- 
dren always remained with their 
mother. Women could obtain a 
divorce for desertion; and even 
a “limited divorce” if they could 
prove neglect or cruelty. But if 
the wife failed of proof, she was 
drowned. 

An Enoch Arden law provid- 
ed: “If a wife be abandoned 
without maintenance, through 
war or business, she may cohabit 
with another man without prej- 
udice to her reunion with her 
husband upon his return.” Ex- 
travagant wives, upon proof, 
could be reduced to the status of 
household slaves, but could not 
be sold if they had borne chil- 
dren. Monogamy, however, did 
not prevent a man from having 
concubines and slave girls. 
Slaves were regarded as chattels. 

Adoption, by written contract, 
was a very common procedure— 
as one might expect under the 
mores of that society. Provi- 
sions in the Code concerned 
status and patrimony. 

Many ways of disposing of 
property were recognized: sale, 
lease, barter, gift, dedication, 
loan, pledge and other types of 
bailment. Sharecropping was 
common under the land tenure. 


The doctrine of caveat emptor 
was applicable to sales. Negoti- 


able instruments were used, as 
were sureties, and all these mat- 
ters were subject to regulation. 
Usury was a great evil, but under 
Hammurabi the strong could op- 
press the weak only by due proc- 
ess of law. 


Interest rates were 
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fixed at 33 percent per annum 
for payment in kind, and 20 per- 
cent for gold. Debtors were pro- 
tected from drought or other 
“act of God” by a debt mora- 
torium in a bad year. 

It is said that the admiralty 
laws of our day may be traced— 
through the Pheenicians and the 
Greeks—to the Code of Ham- 
murabi. Traffic on the rivers 
and canals was considerable. 
Boats were rowed by as many as 
ninety slaves. The Code fixed a 
price for the hire of a ship and 
crew. It held, in collision, that 
the boat under way was respon- 
sible to the boat at anchor. Cap- 
tains were personally responsi- 
ble for any loss or damage to the 
vessel or crew. Boatbuilders 
were required to warrant their 
products seaworthy for one 
year. 

The liquor traffic also was reg- 
ulated. Date wines, and beer 
made from corn, had ceiling 
prices and the penalty for adult- 
eration was death. Taxation 
was in the name of the god, Baal. 

One of the most remarkable 
features of the Code was its ex- 
tensive price-fixing. Ceiling 
prices were established to pre- 
vent scarcity and overreaching. 
Moreover, the wages of shep- 
herds, ox-drivers, field laborers, 
bricklayers, carpenters, weav- 
ers, tailors and others were es- 
tablished, as were the fees of 
physicians, architects, boat 
builders, and veterinarians. 

The law of torts was well de- 
fined and the consequences of 
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negligence acknowledged. There 
is small doubt that the Jews de- 
rived their ideas of duty toward 
their neighbors from the Baby- 
lionian Captivity, returning with 
a multitude of ideals and con- 
cepts of law after being freed by 
Cyrus the Great. 


Some of the punishments of 
the Lex Talionis may appear 
harsh, but Hammurabi’s pen- 
chant for making the punish- 
ment fit the crime was not with- 
out ingenuity. Veterinarians 
were liable for their malprac- 
tices and surgeons who proved 
inept in performing operations 
had their fingers amputated to 
guard against further depreda- 
tions and experiments. Build- 
ers who constructed poorly were 
rigidly subjected to the Lex 
Talionis for the results of their 
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carelessness. Shepherds were 
responsible to the owners for the 
care of their flocks and to others 
for damage done by the animals, 
running to twelve times the 
amount of loss. Irrigation was 
necessary during the dry sum- 
mer months and he who failed to 
repair his dikes, or left a runnel 
open and caused a flood, was re- 
quired to answer to his neighbor. 


Crimes involving death were 
heard by a bench of judges—but 
not even a dog could be put to 
death without a trial. Death 
was decreed under certain cir- 
cumstances for rape, kidnap- 
ping, incest, bigamy, receiving 
stolen goods, harboring a fugi- 
tive slave, cowardice in the face 
of the enemy, as well as for the 
more familiar prohibitions to the 
later Mosaic Code: adultery, 
murder, theft, false witness— 
and even trespass (for one who 
sat on the king’s throne, or a 
priestess who entered a tavern). 


Apparently, Hammurabi con- 
sidered malfeasance in office to 
be the greatest abomination of 
all and death was de rigueur. 
One corrupt judge was lashed to 
death and his skin used to up- 
holster the bench; whereupon 
the son was invited to take the 
place of his father. 


However, the Code recognized 
that intention was important. 
Suspicion was not enough; the 
criminal must be taken flagrante 
delicto. A man could not be con- 
victed of theft unless the goods 
were found in his possession. 
The decisions of the court were 





inscribed and then sealed by the 
judges, parties and witnesses. 
Through the medium of a regu- 
lar postal service, they could be 
transported when necessary. 

Through the establishment of 
an efficient police system, the 
Code became so effective in put- 
ting down crime that one could 
travel the length of the land in 
comparative security. The Pax 
Babylonia was justly famous un- 
der great temptation, for the em- 
pire of Hammurabi was prob- 
ably the most opulent and dazz- 
ling ever seen on earth—whether 
before or since. 

Part of the prologue is worth 
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repeating: “Baal called me, 
Hammurabi . to cause 
justice to prevail in the land, to 
destroy the wicked and the evil, 
to prevent the strong from op- 


pressing the weak .. . and 
to further the welfare of the 
people.” 


And the epilogue: “Let any 
oppressed man, who has cause, 
come before my image as King 
of Righteousness! Let him read 
the inscription on my monu- 
ment! Let him give heed to my 
mighty words! And may my 
monument enlighten him as to 
his cause, and may he under- 
stand his case.” 





A Typical Woman Witness 


Q. How often did the buses go by there? 


A. Well let me see; they come almost, well I don’t 
know exactly. They come one about, in, little closer, 








that was between forty-five and sixty minutes most gen- 
erally; some of them came, well some of them came two 
or three minutes apart but there is no, there is two or 
three lapses in there; because some parts of it even they 
don’t come even only, there is an hour or so apart. They 
don’t come regularly I mean; they have a schedule. 


Q. On an average of forty-five minutes or something 
like that? 


A. It depends on what part of the evening, I mean, 
see the schedule; they have their schedules and then say 
like there is one going, I mean coming to Astoria for 
instance; there was one at seven, there was one at seven 
old time then there was one right near eight o’clock and 
there wasn’t well, there wasn’t, it wasn’t more than half 
hour apart. I mean they came, not on the dead half 
hour; I mean they vary quite a bit.” 


By R. C. Anderson, Astoria, Oregon 
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The Lawyer’s Alphabet 


BY CAROL DEE 
Buffalo, N. Y. 


is for Attorney, with a B. A. Degree, 

is for Brief, filed by the lose-ee. 

is for Court, where you’re at when “not in,” 

is for Docket, where cases are pushed for a “fin.” 
is for Excuses, you daily give out, 

is for Files, which are thrown all about. 

is for Garnish, the way to collect fees, 

is for Habeas, with a cor-pus or delectees. 

is for Inquest, before clerk or a court, 

is for Judgment, of the good and bad sort. 

is for Klient, whom you treat with respect, 

is for Law Suit, o’er which you stew and you fret. 
is for Mortgage, on things dead and alive, 

is for Notary, for which you borrow a “five” ($5.00). 
is for Order, signed by the court’s judge, 

is for Pleadings, to make jury minds budge. 

is for Quit-Claim, when you’ve no Warranty Deeds, 
for Retainer, the way a client you feeds. 

for Secretary, the Dynamo Supreme, 

for Tact, which at times stops her scream. 

for Utter, whether it be whisper or yell, 

is for Verdict, when against you it’s H—1! 

is for Waiver, an excuse to play tennis, 

; (E) Xhibit, to opponents a menace. 

is for You, be you near here or far, 

is for Zig-Zag, when you at last pass the Bar. 











T IS probably fair to say that 
no one subject in the manifold 
areas portrayed in motion pic- 
tures, radio broadcasting, and 
comics receives greater empha- 
sis than crime and the processes 
of the law. The listening, read- 
ing, and motion picture public is 
overwhelmed with the volumi- 
nous treatment of this subject, 
a treatment so extended and con- 
tinuous as to imply that crime, 
its methods, techniques, and de- 
tection, and the psychical ab- 
normalities of those engaged in 
criminal pursuits were the ma- 
jor concern and chief subject of 
interest of the American public 
from the nursery to the grave. 
May we say in all fairness that 
we recognize the contributions 
which have been made by the 
motion-picture and radio-broad- 
casting industries in programs 
devoted to mass education of the 
highest value and on levels whol- 
ly in the public interest. We do 
not believe that it is necessary 
to concern ourselves here with 
the good that has been done, and 
which we are confident will con- 
tinue to be done by these media. 
We are not here however, pri- 
marily, to praise Caesar, but 
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rather to point to what we be- 
lieve are some of his shortcom- 
ings. 

It may be helpful first to dis- 
cuss the manner of presentation 
of the lawyer, the judge, and the 
processes of the law in the three 
media. Our interest in this mat- 
ter is not generated by motives 
of self-justification, but rather 
comes from a belief that grave 
harm is being done to a funda- 
mental American institution, the 
administration of justice, 
through a course either designed 
or the inevitable effect of which 
is to breed contempt and disre- 
spect for the key arch of a free 
and democratic government. 

The lawyer, the judge, and 
courtroom procedures are all too 
frequently depicted in an unfa- 
vorable manner. Whereas the 
doctor is almost always repre- 
sented as a kindly, charitable, 
and capable professional person, 
the lawyer is usually portrayed 
as cruel, selfish, tricky, and un- 
ethical. The judge is, also, often 
shown either to be unworthy of 
his high office or he demon- 
strates his probity through the 
exposure or condemnation of 
corrupt or stupid counsel. The 
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delineation of courtroom proce- 
dures usually strays so far from 
reality as to border upon the 
grotesque. This phase of our 
subject is of high importance, 
though we approach it with nat- 
ural diffidence. The lawyer and 
the law’s processes, seeming cir- 
cumlocutions and delays have 
been the subject of satire and 
derisive humor for centuries. 
There is probably no other sub- 
ject or group in our society 
which has a longer history as a 
target for ridicule. We know 
that there is some justifiable 
basis for this and that lawyers, 
possessing as they must the im- 
perfections of ordinary mortals, 
are not always perfect and that 
the processes of the law do not 
infallibly operate to produce ab- 
solute justice. We cannot ob- 
ject with validity if instances of 
this character are reported or 
portrayed either in fact or in 
fiction. Such unfortunate cir- 
cumstances are the exception 
rather than the rule, though the 
portrayals in the three media 
would lead the public to believe 
that the reverse were true. Fur- 
thermore, lawyers and judges, 
trained to and rigidly disciplined 
by an exacting professional code 
of ethics, feel generally that they 
are performing a vital service to 
society upon a high plane; and 
we may perhaps be forgiven for 
feeling that if unwarranted at- 
tacks are made upon the profes- 
sion from without, the defense 
might appropriately also come 
from without our ranks. In any 
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event, whether the legal profes- 
sion may properly entertain a 
sense of grievance, if not irrita- 
tion, upon being misrepresented 
and distorted, we are far more 
concerned with the destructive 
effects of such treatment upon 
the administration of justice in 
this country. 

Although the lawyer, the 
judge, and the law have been the 
butt of ridicule for hundreds of 
years, the opportunity for mass 
education and the fixation of 
social attitudes has never been 
so great as now. Radio broad- 
casting, motion pictures, and 
comics reach millions of our peo- 
ple each day, whereas a century 
or less ago it was not possible to 
affect the mental processes of a 
people so quickly or with such 
continued devastating effect. 
The evil of the modern process 
as used by the three media, as 
we view it, is to infect the minds 
of the youth and adolescent with 
the conviction that lawyers are 
per se antisocial beings and that 
the law through the judges and 
courts is an instrumentality un- 
wholesome to our welfare. We 
know that our Government can 
only operate through the law, 
and that if the time should come 
when the law cannot be enforced 
fairly and honestly, our Repub- 
lic as we now know it will cease 
to exist. However, in the mo- 
tion-picture, radio-broadcasting 
studios, and in the comics this 
fundamental axiom all too fre- 
quently finds no recognition. | 
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The major specification in our 
bill of particulars has to do with 
the emphasis on crime, crim- 
inals, and the techniques of crim- 
inals in the three media under 
discussion. We are wholly aware 
that crime does pay the motion- 
picture producer, the radio 
broadcaster, the comic-book pub- 
lishers and the comic-strip syn- 
dicates, and that in this respect 
the dramatization and exploita- 
tion of crime is one of the best 
paying features of these media. 
Consequently, a vast host of eco- 
nomic interests has developed 
sympathetic to the notion that 
crime in this sense shall con- 
tinue to pay. We realize that in 
dealing with such vast vested in- 
terests we must overcome ob- 
stacles which are not governed 
ordinarily by good motives or a 
desire to act in good taste or 
completely in the public welfare. 
Nevertheless, we are reluctant to 
believe that the minds of the 
leaders of these large enterprises 
will be completely insensible to 
the welfare of the nation when 
the grave and critical nature of 
the problem is clearly revealed 
and understood. 

Outside of the classroom, the 
home, and the church, the motion 
picture, the radio, and the comic 
strips constitute the most power- 
ful existing educational influ- 
ences upon the mental growth of 
the child and adolescent. The 
usual routine is for the child to 
read the funnies, later he turns 
on the radio, and in his more ex- 
tended leisure he attends the 
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movies. The sequence is varia- 
ble but the ingredients of the 
diet are staple. 


In each step, the emphasis in 
his menu is crime and criminals. 
In this there is often the season- 
ing of illicit sex relations. No 
one of the media alone at any 
one time or over any extended 
period can be said to be more 
harmful than another, but the 
insistent and continued repeti- 
tion of these influences, each 
complementing the other, must 
produce a deteriorating effect 
upon the mind of the impression- 
able. Immature and undevel- 
oped minds are moulded to the 
concept that crime and criminal 
conduct is the norm of human 
behavior. Ethical concepts are 
twisted from reality, weakened, 
and all too frequently destroyed. 

In addition, crime techniques 
are blueprinted with meticulous 
accuracy. Criminal methods are 
set forth step by step, thereby 
giving the recipient an accurate 
handbook for antisocial and 
often criminal conduct. 

We are aware of the body of 
opinion of some of the social 
service profession and psychia- 
trists, that children and adoles- 
cents are in need of emotional 
release afforded by the portrayal 
of criminal and sadistic exploits. 
While children do need a certain 
amount of adventure in their en- 
tertainment, there must be a 
point beyond which the law of 
diminishing returns begins to 
operate. We think that current 
practices have long demonstrat- 





“Kinda sharp on that last corner, 
eh, Bub?” 





ed the operation of that rule, and 
we do not hold with the minority 
of experts who defend these pro- 
grams. While juvenile crime is 
on the increase in almost every 
locality in this country, the sur- 
prising circumstance is that the 
rate is not higher than it exists 
at the present time. However, 
the effects of the weakening of 
the moral codes and ethical con- 
cepts cannot be measured with 
any accuracy by crime rates or 
statistics. With almost every 
child and adolescent bombarded 
many times daily with the 
jargon of the criminal and the 
horrors and depraved methods 
of his activity, we should rejoice 
that we have as much normal 
and rational child and adolescent 
behavior as we do. 

It is said that the criminal is 
always brought to punishment, 
and that thereby the moral les- 
son is given that the way of the 
transgressor, if not shown as 
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hard, is at least futile. How- 
ever, the overwhelming major- 
ity of opinion, both lay and pro- 
fessional, is of the view that the 
eventual capture and punish- 
ment of the miscreant in no real 
sense mitigates the evil created 
by the lurid portrayal of his 
criminal] activities. 

The every essence of Amer- 
ican democracy is founded upon 
freedom of expression. Legis- 
lative restrictions upon the three 
media, or any one of them, to 
restrict their free expression 
would probably entail adminis- 
trative contro! resulting in some 
form of censorship. Some one 
or some group would have to de- 
termine what presentation was 
in the public interest and what 
was harmful to that interest. I 
think that the American public 
would deplore such legislation 
and it is my hope that it will 
never become necessary. How- 
ever, with the present situation 
which confronts us, it might be 
advisable to study the problem 
of drafting legislation in con- 
formity with the powers granted 
Congress by the National Con- 
stitution, and to make a like 
study for the States. As I have 
indicated, I should deplore the 
enactment of any such laws; we 
know that many in the eighties 
felt the same way concerning re- 
strictive legislation upon busi- 
ness, but it is clear that unless 
conditions improve in the media, 
legislation is inevitable. 


As a corollary, consideration 
can be given by the American 
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Bar Association, through an ap- 
propriate group or section, act- 
ing alone in the name of the as- 
sociation, or in conjunction with 
other organizations in the pub- 
lic interest, to appear before the 
Federal Communications Com- 
mission and oppose the renewal 
of a license of a key radio-broad- 
casting station on the ground 
that the great volume of its pro- 
grams devoted to crime portray- 
als warrants the Commission in 
refusing to grant the renewal of 
the license. While the Commis- 
sion, as we understand its public 
views, has no desire whatever 
to censor the content of radio- 
broadcast programs, the law di- 
rects the Commission to grant 
licenses and renewals only if the 
public interest, necessity, and 
convenience will be served there- 
by. Such intervention by the 
American Bar Association would 
focus national attention on the 
subject we are considering. A 
denial of license renewal by the 
Commission on such ground 
would produce results which no 
ohne can now foresee with any 
clarity or precision. 

Are the self-imposed and self- 
regulated codes in the motion- 
picture and radio-broadcasting 
industries operating effectively 
in the public interest? We are 
advised that there is no such 
code formulated and in opera- 
tion for the comics except as 
such small restraint comes from 
the syndicates which sell them 
and the newspapers which print 
them. It is obvious that the con- 


CASE AND COMMENT 


ALUMI-SHELF PRODUCTS 
?? Do You Need ? ? 


®@ Metal Book Shelving 
® Open Face Bookcases 
®@ Bracket Shelving 
® Stationery or Ctorage Shelving 
® Library Ladders 
@ Cabinet for Phonograph 
lbums 
® Tables for Radio-Phonograph 
with /.lbum i torege 
® Barbecue end [itchen Carts 


Ask for information a-d catalog 
Send us details of your needs 


Aluminum Shelving Corporaticn 


500 N. 19TH, ST. LOUIS 3, MO. 
MAin 4313 





tents of this medium differ in no 
substantial respect with refer- 
ence to the treatment of crime 
from the other two media. It is, 
therefore, entirely fair to in- 
quire whether the codes which 
are in effect, really accomplish as 
well as they should their stated 
purpose to achieve decency and 
operate in the public interest. 

It would appear to one unac- 
quainted with the industries ex- 
cept as an interested observer 
that the codes are not operating 
effectively. Perhaps with com- 
petition so keen and with the 
tremendous financial stakes in- 
volved, the industries cannot ef- 
fectively regulate themselves 
without some form of independ- 
ent supervision. 





We appreciate that the three 
industries cannot have one regu- 
latory code. If the codes are to 
operate, there must be separate 
ones for each industry, and yet 
there should be common ap- 
proaches in each with a like 
objective. We submit that con- 
sideration be given to the advis- 
ability of a complete re-examina- 
tion of the codes now existing, 
both formal and informal, with 
special emphasis upon the desir- 
ability and feasibility of in- 
jecting administration and su- 
pervision by outside, objective 
resources concerned not only 
with the welfare of the industry 
but also of the public. 

The third and final suggestion 
for consideration is one which 
combines the objectives of the 
two preceding. Facts, in a field 
so large and important not only 
to those engaged in the indus- 
tries but also to the public at 
large, are difficult to determine. 
It may appear desirable to cre- 
ate an independent commission 
of interested persons and experts 
to study upon the highest profes- 
sional basis the entire subject 
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matter and to bring back find- 
ings and recommendations. A 
survey of this character would 
require the assistance of many 


persons in many fields. It would 
require continuing supervision 
and direction. The cost of such 
a survey and the method of its 
financing would also be an im- 
portant consideration. 

We are dealing with great 
forces affecting the lives of many 
millions of our people and the 
millions yet to come. If such a 
survey could be productive of 
substantial progress the time 
and funds devoted to its formu- 
lation and publication could not, 
and should not, be counted in 
dollar value. A revelation of 
the facts so ascertained would do 
much to hasten proper self-regu- 
lation, should it be found, as 
many of us believe, that there 
are abuses which require correc- 
tion. The draft of proposed 
forms of legislation, if such 
recommendations were made by 
the group, might in itself pro- 
duce results that would eliminate 
the need for such legislation. 
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Account Stated — partial 
statement as binding. In White 
v. Schrafft, 228 NH 387, 175 
ALR 242, 56 A2d 62, opinion by 
Justice Kenison, it was held that 
parties to an agreement by 
which a dealer in antiques un- 
dertook to obtain furnishings 
and antiques for a customer with 
the understanding by both par- 
ties that the dealer should re- 
ceive a reasonable amount for 
services, commissions, and ex- 
penses, may agree to the account 
rendered for the antiques and 
merchandise obtained: for and 
sold to the customer even though 
it does not include all services 
and expenses of the dealer in 
connection therewith. 

The annotation in 175 ALR 
248 discusses “Partial account 
stated.” 


Attorneys — lien on share of 
estate. The Pennsylvania Court 
in Re Purman, 358 Pa 187, 175 
ALR 1129, 56 A2d 86, opinion by 
Justice Allen M. Stearne, held 
that attorneys employed by a 
distributee of a decedent’s estate 
42 


Among the aii Decisions 


to look after her interests have 
no retaining lien against the dis- 
tributee’s share where such 
share was never in their posses- 
sion; nor to a charging lien in 
the absence of proof that they 
either created a fund for dis- 
tribution or successfully defend- 
ed the estate from depletion be- 
cause of unjust claims. 

An interesting annotation on 
“Attorney’s right to lien or equi- 
table assignment in respect of 
client’s share or interest in de- 
cedent’s estate, or in trust” ap- 
pears in 175 ALR 1132. 


Automobiles — right of way 
at intersection. Chief Justice 
Loring in Moore v. Kujath, — 
Minn —, 175 ALR 1007, 29 NW 
2d 883, wrote the opinion hold- 
ing that an automobile driver 
approaching a highway intersec- 
tion from the east on a bright, 
clear day with the sun setting in 
the southwest and with nothing 
to obstruct his view of an auto- 
mobile approaching on the inter- 
secting highway or to distract 
his attention therefrom, is guilty 











of negligence as a matter of law 
in colliding with an automobile 
approaching on the intersecting 
highway from his right at a 
speed of 35 to 40 miles an hour 
which he failed to observe after 
having slowed down to a speed 
of 10 to 15 miles an hour to per- 
mit another automobile, some 
100 feet in front of the one with 
which he collided, approaching 
from the same direction, to pass 
through the intersection. 

The annotatior in 175 ALR 
1013 discusses “Right of way as 
between vehicles as affected by 
relative distances or time of 
reaching intersection.” 


Bonds — excess of debt limita- 
tion. Counsel for municipal cor- 
porations will be interested in 
the decision written by Justice 
Haymond in State Ex Rel. Coun- 
ty Court v. Partlow, — W Va 
—, 175 ALR 813, 45 SE2d 506. 
It was held that a proposed issue 
of county bonds, although au- 
thorized by the county court and 
<pproved by a vote of three fifths 
of the qualified votes cast for 
and against the proposal, if in an 
amount in excess of the amount 
which could be paid, during the 
period covered by the issue, from 
funds made available for that 
purpose by the maximum rates 
of annual levies on the several 
classes of property permitted by 
the statute, giving effect to the 
constitutional limitations upon 
indebtedness of political subdivi- 
sions, is, in the aggregate prin- 
cipal sum, void and unenforce- 
able. 
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The annotation in 175 ALR 
823 discusses “Validity, within 
authorized debt, tax, or voted 
limit, of bond issue in excess of 
amount permitted by law.” 


Building Restrictions — what 
constitutes residential purposes. 
According to the decision in Jer- 
nigan v. Capps, 187 Va 73, 175 
ALR 1182, 45 SE2d 886, opin- 
ion by Justice Eggleston, it was 
held that the erection of a build- 
ing designed to house four fami- 
lies does not violate restrictions 
requiring that “only one residen- 
tial building . shall be 
crected on any lot” and that “the 
use of the land shall be restricted 
to residential purposes,” the sole 
purpose of such restrictions be- 
ing to limit the use of the land to 
residential as distinguished from 
business purposes. 

The annotation in 175 ALR 
1191 discusses “Construction 
and application of covenant re- 
stricting use of property to ‘resi- 
dence’ or ‘residential purposes.’ ” 


Carriers — notice of injury to 
shipment. The Alabama Court 
in Atlantic Coast Line Railroad 
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Co. v. Holman, — Ala —, 175 
ALR 1157, 33 So2d 367, opinion 
by Justice Lawson, held that the 
provisions of the uniform live- 
stock contract requiring written 
notice of injuries to livestock be- 
fore the stock is “removed from 
the possession of the carrier or 
mingled with other stock” does 
not give the shipper the alterna- 
tive of giving notice either be- 
fore the stock is removed from 
the carrier’s possession or before 
it is mingled with other livestock, 
but contemplates that the notice 
be given before the stock is re- 
moved from the carrier’s posses- 
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“The last time I asked for a raise I told you I was getting 
married—well, now I’m getting a divorce!” 
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sion; notice given after removal 
but before mingling with other 
livestock is not prima facie a 
compliance with its require- 
ments. 

The annotation in 175 ALR 
1162, supplementing an earlier 
annotation in the series, collects 
the recent decisions on the sub- 
ject “Carriers: sufficiency of 
compliance with stipulation re- 
quiring claim, or notice of claim, 
for damages to shipment.” 


Contracts — exclusive agency 
for public performer. A fine 
point of law is discussed in the 
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case of Heckard v. Park, 164 
Kan 216, 175 ALR 605, 188 P2d 
926, opinion by Justice Wedell. 
it was held that a contract for 
the training and development of 
a young and inexperienced sing- 
er, without financial means of 
promoting her own education 
and career, giving the trainer 
the exclusive management of, 
and agency for, the singer for a 
seven-year period in considera- 
tion of 10 per cent of the weekly 
earnings of the singer if she 
should earn over $100 a week, is 
not inimical to public policy and 
does not constitute such an un- 
reasonable restraint as to be in- 
valid as in restraint of trade. 

The annotation in 175 ALR 
617 contains, in addition to a 
thorough discussion of the law, 
forms for exclusive agency con- 
tracts for entertainers. 


Contracts — limiting liability 
for own negligence. An inter- 
esting discussion of public policy 
appears in Griffiths v. Broderick, 
27 Wash2d 901, 175 ALR 1, 182 
P2d 18, opinion by Justice Rob- 
inson. It was there held that a 
provision of -a contract for the 
management of an apartment 
house by which the owner agrees 
to save and hold the manager 
harmless of and from any and all 
loss, damage, or injury to any 
person, arising from any cause 
or reason whatsoever in and 
about the premises, is not void as 
against public policy by reason 
of the fact that it indemnifies 
the manager against the conse- 
quences of his own negligence. 
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An exhaustive annotation of 
over one hundred and fifty pages 
in 175 ALR 8 discusses the ques- 
tion “Validity of contractual pro- 
vision by one other than carrier 
or employer for exemption from 
liability, or indemnification, for 
consequences of own  negili- 
gence.” 


Crops — measure of damages 
for injury to crops. In Farm 
Bureau Lumber Corp. v. McMil- 
lan, 211 Ark 951, 175 ALR 157, 
203 SW2d 398, opinion by Mc- 
Faddin, J., it was held that if the 
total destruction of a growing 
crop is at a time when it was too 
young to have a market value 
and when it was too late to plant 
another crop, then the rental 
value of the land is the measure 
of damages; but if the destruc- 
tion of the crop was at a time 
when the market value may be 
determined then the market 
value of the crop is the measure 
of damages. 

The annotation in 175 ALR 
159 discusses the various rules 
as to damages for injury to 
crops. 


Deeds — unfilled blank deeds. 
Real estate lawyers will be inter- 
ested in the case of Treece v. 
Treece, — Ark —, 175 ALR 
1290, 205 SW2d 711, opinion by 
Justice Miliwee. It was there 
held that the fact that the gran- 
tee’s name was left blank in the 
granting and habendum clauses 
of a deed does not render it in- 
operative where the omission is 
supplied by naming the one from 
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whom receipt of the considera- 
tion is acknowledged. 

The annotation in 175 ALR 
1294 supplements an earlier an- 
notation on the question “Valid- 
ity and effect of deed executed in 
blank as to name of grantee.” 


Divorce — denial of inter- 
course as desertion. The Eng- 
lish case of Weatherley v. Weath- 
erley, [1947] AC 628, 175 ALR 
704, has received wide publicity 
in legal magazines. It was there 
held that a wife’s continued and 
persistent refusal of sexual in- 
tercourse with her husband, al- 
though without reasonable ex- 
cuse, does not of itself constitute 
desertion within the meaning of 
the English Matrimonial Causes 
Act of 1937 making desertion 
without cause a ground of di- 
vorce, 

The many American cases on 
the question are discussed in the 
annotation in 175 ALR 708 un- 
der the title “Refusal of sexual 
intercourse as grounds for di- 
vorce.” 


Divorce — effect on insurance 
rights. A very practical prob- 
lem was presented in Ficke v. 
Prudential Insurance Co., 305 
Ky 171, 175 ALR 1215, 202 
SW2d 429, opinion by Justice 
Dawson. It was held that a di- 


vorce obtained after a wife had, 
during the marriage relation, 
procured and paid for life insur- 
ance on the life of her husband 
does not abrogate the insurance 
contract and the wife is entitled 
to continue to pay the premiums 
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on the policy after divorce and 
collect the proceeds thereof upon 
its maturity, her rights as benefi- 
ciary thereunder not being ob- 
tained “by reason of marriage” 
within the meaning of statutory 
provisions declaring that upon a 
judgment of divorce there shall 
be a restoration of all property 
of either party obtained from 
the other by reason of marriage. 
The annotation in 175 ALR 
1220 supplements an earlier an- 
notation in the series on the 
question “Divorce of insured and 
beneficiary as affecting the lat- 
ter’s right in life insurance.” 


Divorce — estoppel to question 
validity of. An important deci- 
sion on divorce law prepared by 
Presiding Justice Anderson, in 
Hamm v. Hamm, — Tenn —, 
175 ALR 523, 204 SW2d 113, 
holds that in determining the ap- 
plication of the doctrine of estop- 
pel or quasi estoppel to one who 
seeks, in a collateral proceeding, 
to challenge the validity of a 
divorce decree obtained in anoth- 
er state at his own instance on 
the ground that the court did not 
have jurisdiction to render the 
decree, a distinction is to be 
drawn between cases involving 
the matrimonial status alone and 
those involving the private or 
personal rights of the spouses, 
the doctrine being inapplicable 
in the first and applicable in the 
second. 

A supplemental annotation on 
this point appears in 175 ALR 
538. 
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Divorce — foreign decree as 
ground. The Michigan Court in 
Albaugh v. Albaugh, 320 Mich 
16, 175 ALR 289, 30 NW2d 415, 
opinion by Chief Justice Carr, 
held that a statute authorizing 
the courts to grant a divorce to 
any resident party whose hus- 
band or wife shall have obtained 
a divorce in any other state does 
not entitle a woman to maintain 
a suit for divorce on the ground 
of a divorce decree obtained by 
her husband in another state, 
where the wife appeared and 
submitted herself to the jurisdic- 
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“Gee, this week has gone fast—seems like I haven’t done 
a thing!” 
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tion of the court of the other 
state, the question of residence 
was there raised and determined 
in favor of the husband, the de- 
cree was valid, and a property 
settlement was entered into and 
payments made by the husband 
thereunder, since to give such 
scope and interpretation to the 
statute as would make such for- 
eign decree a ground of divorce 
to the wife would infringe the 
full faith and credit clause of the 
Federal Constitution. 

The title to the annotation in 
175 ALR 293 is “Validity and 
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construction of statute respect- 
ing divorce in favor of spouse 
whose husband or wife has ob- 
tained divorce in another state.” 


CASE AND 


Equity — alternative relief 
upon denial of rescission of con- 
tract. In Bechard v. Bolton, 316 
Mich 1, 175 ALR 683, 24 NWe2d 
422, opinion by Chief Justice 
Butzel, it was held that in a suit 
in equity for the rescission of a 
contract for the purchase of land 
based upon the existence of an 
encumbrance on, or other defect 
in, the title rendering it unmer- 
chantable, where under the cir- 
cumstances it would be inequi- 
table to order rescission, as 
where the parties cannot be re- 
stored to the status quo, the trial 
court may make an equitable ad- 
justment by decreasing the pur- 
chase price or granting other 
such relief. 

The annotation in 175 ALR 
686 discusses “Compensation as 
alternative relief upon denial of 
rescission to purchaser of land.” 


Evidence — inference from 
refusal of inspection. An impor- 
tant evidence question was de- 
cided in Welsh v. Gibbons, 211 
SC 516, 175 ALR 228, 46 SE2d 
147, opinion by Justice Oxner. 
It was held that evidence that 
the plaintiff’s attorney, who had 
possession of the bottle and its 
contents, refused the defendant’s 
request to permit him to have a 
chemical analysis made of the 
contents is admissible in an ac- 
tion to recover against the bot- 
tler for illness resulting from 
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drinking a beverage containing 
a poisonous and deleterious sub- 
stance, as warranting an infer- 
ence that the plaintiff was afraid 
to expose the facts which the 
analysis would have disclosed. 

See the annotation in 175 ALR 
234 on “Admissibility of evi- 
dence of party’s refusal to per- 
mit examination or inspection of 
property or person.” 


Evidence — source of facts of 
injury. In Yellow Cab Co. v. 
Henderson, 183 Md 546, 175 
ALR 267, 39 A2d 546, opinion by 
Judge Bailey, it was held that 
testimony of a family physician 
who had attended a three-year- 
old plaintiff before, on the day 
of, and subsequent to an automo- 
bile accident in which the child 
was alleged to have been injured, 
and who personally examined the 
child, giving his opinion as to the 
cause and nature of the child’s 
injuries and as to her physical 
condition, is not rendered incom- 
petent, in an action to recover for 
such injuries, by the fact that 
the opinion was based in part 
upon information as to the 
child’s symptoms and the history 
of the case received by the physi- 
cian from the child’s mother, 
who was not a witness in the 
case but who was in fact the 
child’s nurse and attendant. 

The annotation in 175 ALR 
274 discusses “Testimony of 
physician based on information 
from third persons regarding 
physical condition or symptoms 
of person ia question.” 
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Highways — vacation proce- 
dure. The California Court in 
San Diego County v. California 
Water & Telephone Co., 30 Cal 
2d 817, 175 ALR 747, 186 P2d 
124, opinion by Chief Justice 
Gibson, held that where the only 
method authorized by statute for 
the abandonment of county high- 
ways requires both notice and 
public hearing, neither the ac- 
ceptance by county authorities of 
a grant of a highway easement 
or right of way made subject to 
reversion to the grantor compa- 
ny if it should at any time con- 
struct a dam resulting in the 
flooding of any portion of the 
right of way, and containing a 
waiver of any claim for damages 
for the flooding of the right of 
way, nor the subsequent conduct 
of the county indicating ac- 
quiescence in the grantor’s plans 
to erect a dam of such height 
as would flood the highway, cre- 
ate any binding contractual obli- 
gation to relocate the road or 
abandon or waive damages to it, 
since any such agreement is un- 
authorized by law and void. 

The title to the annotation in 
175 ALR 760 is “Necessity for 
adhering to statutory procedure 
prescribed for vacation, discon- 
tinuance, or change of route of 
street or highway.” 


Income Taxes — loss from 
gambling. An interesting in- 
come tax question was discussed 
in Humphrey v. Commissioner 
of Internal Revenue, 162 F2d 
853, 175 ALR 363, opinion by 
Circuit Judge Sibley. It..was 
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held that a taxpayer is entitled, 
under § 23 (h) of the Internal 
Revenue Code authorizing deduc- 
tion of losses from wagering 
transactions to the extent of 
gains from such transactions, to 
deduct wagering losses in the tax 
year from sums won at wager- 
ing in that year without being 
required to show that the losing 
wagers were transactions en- 
tered into for profit, or to prove 
that he intended to win. 


The annotation in 175 ALR 
368 discusses “Income tax: de- 
duction for losses from wagering 
or illegal transactions.” 


Injunction — protection of 
personal rights. The opinion of 
Justice Qua, of the Massachu- 
setts Supreme Court, in Kenyon 
v. Chicopee, 320 Mass 528, 175 
ALR 430, 70 NE2d 241, is a well 
reasoned opinion. It was held 
that equity has jurisdiction of a 
suit by Jehovah’s Witnesses 
against a city and certain officers 
thereof to declare unconstitu- 
tional an ordinance of the city 
and for injunctive relief against 
repeated prosecutions and ar- 
rests of the plaintiffs under the 
ordinance for distributing on the 
streets leaflets and handbills ad- 
vertising free religious lectures. 

The cases from all jurisdic- 
tions bearing on this point are 
discussed in the annotation in 
175 ALR 438, 


Insurance — who may ques- 
tion insurable interest. Insur- 
ance counsel will be especially in- 
terested_in Matthews v. Mat- 
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thews, 163 Kan 755, 175 ALR 
1268, 186 P2d 233, opinion by 
Chief Justice Harvey. It was 
there held that the insurer is the 
only party who can raise the 
question of insurable interest in 
a life. 

The subject of the annotation 
in 175 ALR 1276 is “Life insur- 
ance: right to raise question of 
lack of insurable interest.” 


CASE AND 


Labor Unions — effect of re- 
fusal of member to pay assess- 
ment. In a case receiving con- 


siderable publicity in the press, 
De Mille vy. American Federation 


PRIVATE aed 





“I like to keep in touch with my husband—he works on the 
next floor!” 
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of Radio Artists, 31 Cal2d (Adv 
137), 175 ALR 382, 187 P2d 
769, opinion by Justice Shenk, 
it was held that the levy by a 
trade union upon its members of 
an assessment for the purpose of 
opposing the adoption of a state 
constitutional amendment pro- 
hibiting the union shop and ef- 
fecting the policy of the open 
shop, and the suspension of a 
member upon his refusal to pay 
the assessment, do not infringe 
his constitutional rights. 

The annotation in 175 ALR 
397 discusses “Refusal of mem- 
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ber of labor union to pay assess- 
ment imposed by it for purposes 
of promoting or defeating con- 
templated legislation as ground 
for suspension or expulsion.” 


CASE AND 


Licenses — favoring veterans. 
In Motley v. State Board of Bar- 
ber Examiners, 228 NC 337, 175 
ALR 253, 45 SE2d 550, opinion 
by Judge Seawell, it was held 
that a statute exempting from 
examination by the State Board 
of Barber Examiners as a condi- 
tion of obtaining a license to 
practice the trade of barber, vet- 
erans of World Wars I and II 
who had practiced barbering for 
three years in the Army, does 
not violate provisions of the 
state Constitution. 

The annotation in 175 ALR 
260 discusses “Constitutionality 
of discrimination in favor of 
war veterans as regards qualifi- 
cations or conditions of right to 
licenses to practice private pro- 
fession or trade.” 


Master and Servant — duty 
towards unfit employee. An em- 


ployer is not liable for the phys- 2 
ical unfitness of one accepting= 
work. To this effect see Gliddeng 


v. Bath Iron Works Corp. — Me% 


— 175 ALR 976, 54 A2d 5280s 


opinion by Justice Murchie. 
was held that an employee seek- 
ing to recover damages from his 
employer for disability resulting 
from an aggravation of heart 
disease induced by the hard 
manual labor and_ strenuous 
physical exertion required of 
him in his employment on the 
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ground that the employer, who 
required the employee to submit 
to physical examination when he 
was hired, knew of the plaintiff’s 
heart cqndition and knew or 
should have known that the ex- 
ertion required would endanger 
or shorten his life, must show, 
not only that he did not know of 
his own condition, but that the 
employer knew or should have 
known that he did not know of 
such condition; and in the ab- 
sence of an allegation to that ef- 
fect his declaration is defective. 

The annotation in 175 ALR 
982 discusses “Liability of em- 
ployer for injury to employee 
due to his physical unfitness for 
the work to which he was as- 
signed.” 


Mortgages — property cov- 
ered by. The New York Court 
of Appeals in Reformed Church 
v. Bonac Realty Corp. 297 NY 
119, 175 ALR 401, 75 NE2d 841, 
opinion by Justice Desmond, 
held that mechanical refrigera- 
tors ang. sees rang 
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gage lien as against the one so 
installing them. 

All the cases construing sim- 
ilar provisions in mortgages may 
be found in the annotation in 
175 ALR 404. 


Notice — effect of deposit of 
in mail. An interesting question 
was decided in Rapid Motor 
Lines v. Cox, 184 Conn 235, 175 
ALR 296, 56 A2d 519, opinion 
by Judge Brown. It was held 
that the rule of contracts that 
the mailing of an offeree’s ac- 
ceptance of an offer may be ef- 
fective to close the contract has 
no application to the statutory 
notice required to be given the 
highway commissioner within 
the sixty days after an injury 
sustained by reason of a defect 
in the highway as a condition 
precedent to the recovery of 
damages for such injury; and 
the mailing of such notice on the 
sixtieth day which is not re- 
ceived by the highway commis- 
sioner until the sixty-first day 
does not satisfy the requirement 
of the statute. 

The annotation in 175 ALR 
299 discusses “Deposit in mail 
of notice of claim required as 
condition of action against, or 
liability of, governmental body, 
as a giving of notice within re- 
quired period.” 


Partnership — joint and sev- 
eral liability. It was held in a 
well reasoned opinion by Circuit 
Judge Dobie in the case of Weav- 
er v. Marcus, 165 F2d 862, 175 
ALR. 1305, that the generally 
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accepted common-law doctrine is 
that the liability of partners in 
tort is joint and several and not 
joint. 


An extensive annotation on 
the question ‘ ‘Liability of part- 
ners in tort as joint and several” 
appears in 175 ALR 1310. 


Public Contracts — validity of 
restriction on assignment. In 
Lelande v. Lowery, 26 Cal2d 224, 
175 ALR 1109, 157 P2d 639, 
opinion by Justice Schauer, it 
was held that a statutory pro- 
hibition on assignment of public 
contracts or claims limited to 
contracts for publication of no- 
tices, delinquent lists, and other 
documents required to be made 
under the revenue and tax codes, 
is not, as to publishers of such 
documents or their assignees, un- 
reasonable, arbitrary, or dis- 
criminatory within the meaning 
of constitutional guaranties. 

The subject of the annotation 
in 175 ALR 1119 is “Validity 
and construction of legislation 
forbidding assignment of con- 
tract with state or municipality 
or of claim arising therefrom.” 


Public Officers — law govern- 
ing disqualification. A conflict 
of laws question was decided in 
State Ex Rel. Arpagaus v. Todd, 
— Minn —, 175 ALR 776, 29 
NW2d 810, opinion by Justice 
Magney. It was held that a per- 
son is not ineligible to hold the 
office of city alderman because of 
his conviction in a Federal dis- 
trict court in the state of the 
offense of manufacturing intoxi- 
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cating liquor in the state, under 
a constitutional provision that 
no person who has been convict- 
ed of any felony shall be entitled 
or permitted to vote and making 
eligibility for public office de- 
pend upon the right to vote, al- 
though the crime of which he 
was convicted was a felony un- 
der the Federal law, where such 
offense was only a misdemeanor 
under the state law. 


The annotation in 175 ALR 
784 discusses “Governing law as 
to existence or character of of- 
fense for which one has been 
convicted in a Federal court, or 


“Please hurry, Miss Upton—I can never convince my wife 
I have to work late!” 
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court of another state, as bear- 
ing upon disqualification to vote, 
hold office, practice profession, 
sit on jury, or the like.” 


Records — restricting access 
to. In Mulford v. Davey, — 
Nev —, 175 ALR 1255, 186 P2d 
360, opinion by Chief Justice 
Eather, it was held that under 
a statute providing that sealed 
records in divorce cases shall not 
be open to inspection except to 
the parties or their attorneys, a 
reasonable identification of a 
party seeking such inspection 
should be required. 
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The general question of “Re- 
stricting access to judicial rec- 
ords” is discussed in the annota- 
tion in 175 ALR 1260. 


Service of Process — incom- 
petency proceedings. Justice 
Smith, of the Iowa Supreme 
Court, wrote an opinion in Ed- 
wards v. Smith, — lowa —, 175 
ALR 1318, 29 NW2d 404, hold- 
ing that a proceeding for the ap- 
pointment of the guardian of 
the property of an incompetent 
resident of the state is a pro- 
ceeding in rem which properly 
may be based upon personal 
service of notice upon the in- 
competent outside of the state. 

The annotation in 175 ALR 
1324, supplementing an earlier 
annotation in ALR, discusses 
“May proceedings to have a per- 
son declared insane and to ap- 
point a conservator or commit- 
tee of his person or estate rest 
upon substituted or constructive 
service of process.” 


Specific Performance — zon- 
ing precluding intended use. 
The Virginia Court of Appeals, 
in Clay v. Landreth, — Va —, 
175 ALR 1047, 45 SE2d 875, 
opinion by Justice Gregory, held 
that specific performance of a 
contract for the purchase of land 
which the seller knew the buyer 
wanted as a site for a cold-stor- 
age plant will not be decrced 
where the unforeseen adopticn 
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of a rezoning ordinance has 
prevented its use for such pur- 
pose and caused a very sustan- 
tial depreciation in its value. 

The broader question “Zoning 
or other public restrictions on 
the use of property as affecting 
rights and remedies of parties 
to contract for the sale thereof” 
is considered in the annotation 
in 175 ALR 1055. 


Trusts — constructive trust in 
procurement of tax certificates. 
The Florida Supreme Court in 
an opinion written by Justice 
Buford, in Pell v. Smith, — Fla 
—, 175 ALR 695, 32 So2d 829, 
held that one who falsely repro- 
sents to a third person that he is 
the owncr, or represents the 
owner, of land on which such 
third person holds tax sale cer- 
tificates and thercby procures an 
assignment of such certificates 
to himself and at a price which 
would be accepted only from the 
owner of the lands may be 
charged by the owner as holding 
the tax certificates in trust for 
him when he learns of the trans- 
action and tenders to the as- 
signee the amount which he paid 
for the certificates. 


The annotation in 175 ALR 
700 discusses “Doctrine of con- 
structive trust or unjust enrich- 
ment as applicable between own- 
cr and one who fraudulently 
procures tax certificates.” 
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cA * What is the Effect of the 
| | Taft-Hartley 


Labor Act? 


PART Ill 


Ly ARTHUR L. STERN of the New York 
Bar and Labor Expert for Nixon, Hargrave, 


Middleton and Devans, Rochester, N. Y. 


(Continued from September-October 1948 issue) 


N THE first two articles of this 
series the changes effected 
ky the Taft-Hartley Act in re- 
spect to representation proceed- 
ings and in respect to employer 
and union unfair labor prac- 
tices were discussed. There are 
several other important provi- 
sions of that Act, some of them 
highly controversial, which will 
now be considered. 


Enforcement Procedures 


In the first instance the Na- 
tional Labor Relations Board i3 
given jurisdiction to prevent 
violations of the Act. Under 
the Wagner Act this jurisdic- 
tion was exclusive, but under 
the Taft-Hartley Act, as will be 
hereinafter pointed out, rem- 
edies before the Courts are also 
available in certain cases. When 
such Court procedures are per- 
missible, two remedies exist 
(one before the Board and one 
in the Courts), both of which or 
either of which may be used. 

Under the Taft-Hartley Act 
the National Labor Relations 
Board itself is a quasi judicial 
body, and the investigation and 


prosecution of unfair labor prac- 
tice cases is vested in the Gen- 
cral Counsel (173 ALR 1403- 
1404; §§ 2-4). The General 
Counsel cannot act in respect to 
any unfair labor practice unless 
a charge is filed by an employer, 
union, employee, or other inter- 
ested person, and such charge is 
valid only if filed within six 
months after the alleged unfair 
practice occurred. After the fil- 
ing of such a charge the General 
Counsel investigates the matter 
and, if satisfied that there is a 
reasonable basis therefor, issues 
a complaint. In addition to the 
procedures before the Board 
upon such a complaint, the Gen- 
eral Counsel may also apply to 
the District Court for an appro- 
priate temporary restraining or- 
der, and in cases involving union 
illegal boycotts, or concerted ac- 
tivity by a union to force another 
employer to recognize an uncer- 
tified labor organization, or con- 
certed activity by a union to 
force any employer to recognize 
a labor organization when an- 
other labor organization is the 
certified bargaining agent, it is 
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mandatory for the General Coun- 
sel to seek temporary injunctive 
relief in District Court (173 
ALR 1428-1429; § 37). 

Under the Wagner Act the 
rules of evidence prevailing in 
courts of law or equity were not 
controlling in Board hearings. 
Furthermore, the Board was au- 
thorized to issue cease and desist 
orders “if upon all the testimony 
taken” it was of the opinion 
that an unfair labor practice 
had been committed, and the re- 
viewing Court was bound by the 
findings of the Board if such 
findings were supported by sub- 
stantial evidence. Congress 
found that under these rules the 
Board acted upon a “modicum” 
or “scintilla” of evidence, relied 
upon “inferences” and “impond- 
erables,” and that “shocking in- 
justices” resulted. Accordingly, 
in the Taft-Hartley Act it is pro- 
vided that at Board hearings the 
rules of evidence applicable in 
United States District Courts 
will prevail so far as practicable, 
the purpose being to require the 
Board to base its rulings on 
facts, not inferences or hearsay. 
Board orders must be based 
upon “the preponderance of the 
testimony taken,” and no Board 
order can direct reinstatement 
of an employee or require back 
pay on the basis of discrimina- 
tion if such employee was sus- 
pended or discharged for cause. 
And finally upon review of a 
Board order by a United States 
Circuit Court of Appeals the 
findings of the Board are con- 
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clusive only if supported by sub- 
stantial evidence on the record 
considered as a whole. These 
changes effected by the Taft- 
Hartley Act should go far to 
eliminate former injustices and 
to prevent the abdication of the 
Courts to the Board. 


In addition to proceedings be- 
fore the Board, both unions and 
employers are made responsible 
in civil actions in Court for dam- 
ages for violation of contract 
obligations, and both may be 
sued for losses resulting from 
unlawful acts, regardless of con- 
tract violation (173 ALR 1432- 
1434; §§ 42-44). Prior to enact- 
ment of the Taft-Hartley Act 
employers generally were sub- 
ject to responsibility for losses 
incurred as a result of their im- 
proper acts, but because of the 
difficulties involved in effecting 
service of process on unions and 
because of the restrictive provi- 
sions of the Norris-LaGuardia 
Act in respect to responsibility 
of unions for acts of individuals, 
there was no corresponding ef- 
fective method of holding unions 
responsible for their illegal ac- 
tivities (173 ALR 1433-1434; 
§ 43). Under the Taft-Hartley 
Act unions (but not individual 
employees) as well as employers 
may be held responsible in dam- 
ages for loss resulting from im- 
proper practices. 


Non-Communist Affidavits and 
Financial Reports 


One of the most controversial 
provisions of the Taft-Hartley 
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Act, and one that has been sub- 
ject to bitter criticism by unions, 
is that which provides that no 
labor organization may avail it- 
self of procedures before the 
Board unless and until each 
officer of such labor organization 
and of any national or interna- 
tional labor organization of 
which it is an affiliate unit has 
filed so called non-communist af- 
fidavits and each such labor 
organization has filed required 
financial and other reports (173 
ALR 1410-1412; § 12). 

This provision of the Act has 
been held constitutional by a 
three judge court, in a 2 to l 
decision which is pending on ap- 
peal in the United States Su- 
preme Court. Under its terms 
a union whose officers have failed 
to file the non-communist affida- 
vits, or which is affiliated with a 
national labor organization 
whose officers have failed to file 
such affidavits, or where the 
union or national labor organ- 
ization has failed to file the 
required reports, is deprived of 
every access to or remedy before 
the National Labor Relations 
Board. It cannot seek certifica- 
tion as bargaining agent, it can- 
not obtain a “union shop” elec- 
tion, without which no union 
security clause in a contract is 
legal, nor can it have recognized 
and acted upon any unfair labor 
practice charge filed by it. On 
the other hand, of course, it is 
subject to charges against it of 
unfair practices and is open to 
“raiding” by other labor organ- 
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izations and to attack by em- 
ployers without redress before 
the Board. In spite of these 
handicaps some unions have re- 
fused to comply. It may be 
assumed that some of these re- 
fusals result from an inability 
to meet the requirements be- 
cause officers of the union are in 
fact, communists. But in a few 
cases unions and union officers 
which could meet the require- 
ments have refused to do so as 
a matter of principle, asserting 
that there is no moral or legal 
right to require any American 
citizen to establish by affidavit 
that he is loyal to his country. 
Fortunately, most labor leaders 
have taken the position that, 
though they dislike and disap- 
prove of the requirement, they 
will abide by the law of the land 
and will comply, but at the same 
time will exert their efforts to 
persuade Congress to repeal this 
section of the Act. 

It is interesting to note that 
in its first interpretation of any 
provision of the Taft-Hartley 
Act the National Labor Rela- 
tions Board ruled that though 
a local union and the national 
union of which it is a constitu- 
ent part, if any, are both covered 
by the requirements of this sec- 
tion, parent organizations such 
as the A. F. of L. and C. I. O. need 
not comply, since they are not 
“national or international labor 
organizations.” However, where 
a local union is actually a con- 
stituent part of the parent or- 
ganization rather than merely 
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an affiliated unit, as in the case 
of Federal Unions of the A. F. 
of L., it would seem that the 
officers of the parent organiza- 
tion must meet the affidavit re- 
quirements before the local may 
exercise rights before the Board 
(173 ALR 1411; Note la). 


Payments to Employee 
Representatives 


The Taft-Hartley Act imposes 
criminal penalties upon an em- 
ployer who pays or delivers, or 
agrees to pay or deliver, any 
money or other thing of value 
to any representative of any of 
his employees and makes it 
equally unlawful for any such 
representative to receive or ac- 
cept or agree to receive or accept 
money or other thing of value 
from the employer. This provi- 
sion of the Act was admittedly 
inserted for the purpose of re- 
strieting the United Mine Work- 
ers in their demand for a tax 
on each ton of coal to be paid 
to the union for its indiscrimi- 
nate use, and the obvious intent 
is to prevent extortion and 
bribery. But the language of 
the Act may be interpreted far 
more rigidly than merely such 
a prohibition, and unless a pay- 
ment or concession to an em- 
ployee representative can be jus- 
tified on the basis of value re- 
ceived or services rendered it 
may be proscribed. (173 ALR 
1434-1436; §§ 45-50). 

There are five specific excep- 
tions to the prohibition here. 
Payments of money or other 
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thing of value to an employee 
representative are permitted. 


1. As compensation for serv- 
ices rendered as an employee. 
Presumably this would permit 
payments to employees who are 
union stewards for time spent 
on union activities, but the fur- 
nishing of free meeting rooms 
or supplying typewriters or oth- 
er equipment to such stewards 
for union purposes only would 
probably be proscribed (173 
ALR 1435; § 46). 


2. In settlement of bona fide 
judgments, awards or claims 
(173 ALR 1436; § 47). 


3. As payment in connection 
with a sale or purchase of an 
article or commodity at the pre- 
vailing market price in the reg:1- 
lar course of business. Pre- 
sumably this exception wouid 
permit an employer to pay for 
a union label or for advertising 
in a union newspaper (173 ALR 
1436; § 48). 


4. In connection with a check- 
off of union dues under written 
authorization from the em- 
ployee, if the check-off is volun- 
tary and revocable at least an- 
nually (173 ALR 1436; § 49). 


5. In connection with welfare 
funds under specific conditions, 
where such funds are adminis- 
tered jointly by the employer 
and employee _ representative 
(173 ALR 1436; § 50). Since 
the prohibition against payments 
is directed to payments to an 
employee representative, wel- 
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fare funds operated entirely by 
an employer, or payments direct- 
ly to an insurance company for 
an employer operated plan, are 
not proscribed. 


Restrictions on Political 
Contributions 


This section of the Act makes 
it unlawful for any labor organ- 
ization to make a contribution 
or expenditure in connection 
with any election at which the 
President, Vice President, a 
Senator or Representative are to 
be voted for, or in connection 
with any primary, political con- 
vention or caucus to select can- 
didates therefor. Not only are 
actual contributions prohibited, 
but also expenditures for such 
things as radio time, political ad- 
vertisements, publication of 
“throw-away” sheets, etc. (173 
ALR 1436-1438; § 51.) 

This section of the Act was 
declared unconstitutional and 
void by the United States Dis- 
trict Court, District of Colum- 
bia, insofar as it purports to 
prohibit the expenditure of 
union funds in connection with 
a federal election, on the ground 
that it amounts to an illegal 
abridgement of freedom of 
speech, freedom of the press, 
and freedom of assembly. On 
appeal to the United States Su- 
preme Court, however, the ques- 
tion of the constitutionality of 
this section was not decided, the 
Court holding that upon the 
facts in the particular case no 
violation of the section was in- 
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volved and hence it was not nec- 
essary or proper to pass upon 
the constitutional issue. Even 
if that portion of this section of 
the Act prohibiting the expend- 
ing of union funds in connection 
with a national political cam- 
paign should be invalidated in 
a case where the constitutional 
issue is squarely presented to 
the Court, the ban on political 
contributions as such would not 
necessarily be affected. 


Conciliation and Mediation 


The Taft-Hartley Act estab- 
lishes an independent Federal 
Agency, no longer connected 
with the Department of Labor, 
known as the Federal Mediation 
and Conciliation Service. This 
agency is charged with the duty, 
on its own motion or at the re- 
quest of any party to a dispute, . 
to attempt mediation and con- 
ciliation, except that it is direct- 
ed to avoid participating in dis- 
putes which would have only a 
minor effect on interstate com- 
merce if local conciliation serv- 
ices are available (173 ALR 
1439; § 55). 

The Director of the Federal 
Mediation and Conciliation Serv- 
ice is instructed to attempt to 
induce the parties to accept 
means of settlement of disputes 
which do not involve strike, lock- 
out or other coercion. But the 
failure or refusal of either party 
to agree to any procedure sug- 
gested by the Director is not a 
violation of any duty or obliga- 
tion imposed by the Act. 
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The Right to Strike 


1. A strike for the purpose of 
accomplishing an unfair labor 
practice is prohibited. 

2. A strike for a specified pe- 
riod of 60 days during negotia- 
tion of a new collective bargain- 
ing agreement is_ proscribed 
where the union has a current 
contract with the employer. 

8. Employees who are on 
strike and who are not entitled 
to reinstatement cannot vote in 
a representation case. 

4. Strikes in violation of con- 
tract obligations may subject the 
union to a suit for damages. 

5. Government employees are 
prohibited from striking. 

6. In cases of national emer- 
gencies, the right to strike may 
be suspended under certain con- 
ditions for a fixed period pend- 
‘ing negotiations for settlement. 

Except in the particular in- 
stances noted, all of which have 
good reason in equity or in the 
protection of the public interest, 
the right to strike remains un- 
affected by the Taft-Hartley 
Act (173 ALR 1488; §§ 52-54). 


Conclusion 


The Taft-Hartley Act is not 
a “slave labor” law. Under its 
terms the basic rights given to 
labor under the old Wagner Act 
are preserved, and the respon- 
sibilities and obligations im- 
posed upon employers remain. 
There is added to the labor law 
provisions which restrict unions 
in engaging in activities that 
are clearly improper, contrary 
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to the public interest, and not 
calculated to benefit employees 
generally. The Taft-Hartley 
Act is not a panacea for all labor 
troubles; it has its shortcomings, 
it creates some new problems 
which may be difficult to solve, 
and in some respects amend- 
ments to it may be advisable. 
But under the Act it is recog- 
nized that the rights of the indi- 
vidual and of the public gener- 
ally may be adversely affected by 
improper acts on the part of 
labor organizations as well as on 
the part of employers, and pro- 
vision is made for the protection 
of the individual and of the pub- 
lic from the unlawful practices 
of both of them. And most im- 
portant of all, it is recognized 
that industrial peace depends 
not only upon the employer but 
also upon the labor organiza- 
tion, and that both must be re- 
quired to play fair with each 
other, with individual employees, 
and with the public generally. 
With the general purposes of 
the Act neither labor nor man- 
agement should have any quar- 
rel. Its basic principles should 
be supported by them both. And 
if labor and management will 
make an earnest effort to oper- 
ate under the Taft-Hartley Act 
and to accomplish its stated pur- 
poses, there is no doubt but that 
the cause of industrial peace, of 
individual and public protection, 
and of the preservation of the 
legitimate prerogatives of labor 
organizations and of employers 
will be promoted. 
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